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BEFORE |
THE HON'BLE THE CHIEF JUSTlCE. (AC‘I‘G)) MR K SREEDHAR R&O
15122014 -' .
O R D E R L
j B ‘ P
Heard Ms. B. Devi, learned counsel f‘or the pet1t1oner and Mr Z Kamar,
ol § : i : 11

learned Pubhc Prosecutor Assam. | [ o .
_ | y

One Smt. X daughter of SlraJ Ah aged about 25 years has complamed to the o
‘Bhuragaon Police Station that the petrtloner is the nelghbour He pretended love and -

under the promise of marr1age had sexual intercourse Wlth the v1ct1rn The vrctlm

has become ‘pregnant and carrylng ﬁve months of pregnancy The case is regrstered

- for comrlmttmg offences against the petmoner ‘and his father under Sections

120B/417/376 read with Section 34 IPC

The order of the Sess1ons J udge 1s produced and it re

ds as follows:

PR ;nw S

“Ld Counsel for both szdes are present ‘ ‘
s l i
| Call for LCR and CD has been recezved Lo ; i
- Seen the petztzon qnd heard both szdes - 1

_ T hzs is a petition ﬁled U/s 439 Cr PC praymg for bazl of accused Md Jahzrul Is[am .

wha is 11)1 custody in connectzon wzth Bhuragaon P, S. : Case No. ]03/2014 U/s

120B/417/376/34IPC’ R b ;; ~ o P
_ After gomg through the CD and ﬁom the statement re1corded U/s 1 6] Cr PC I have

- found suffic fent materials agamst the accused Md Je ahzrul Islrzml Hence bazl petztzon sz‘cmd g

,zi
i

rejected.
Send back the LCR and CD SRR .
The Crl. Misc. C'ase stand a’zsposed on contest ”,‘: ; x .

It is unfortunate that in the order, the Sessmns Judge has ertten very

cryptrca]ly that he has perused the Case Dlary and found that there 15 pr1ma facre
\

materlal on the basis of the statement of the v1ct1m recorded under Sect1on 161 .
‘CrPC - e ,1: ! : 1 i | |
‘ The Sessions Judge/Maglstrate 1s adv1sed that 1n every order on ba11 o |

apphcatlons he/ she has to narrate the prosecut1on ] case The defence contentron

i

- should also be mcorporated in the order Thereupon, the. Judge has to deal w1th the

l

pros and cons of the prosecutlon vers1on and the defence versron and pass a reasoned :

order for grantmg or rejecting bail. In the present case, I ﬁnd that the material placed

l

on record clearly discloses that the statement of the v1ct1m ,mdlcts the pet1t1oner of
|

 inducing her to sexual 1ntercourse under false pretext of marnage Even at the stage

of five months pregnancy, the petrtroner has not kept up the prormse and married




’ ; ; P _ )
In rape cases, the Sess1ons Judge should be conscrous of the law lald down by

the Supreme Court that the name of the v1ct1m should never be drsclosed and she
{ . .
should be addressed by alphabet as X or Y | T ‘
Inl;that view of the matter, 1 ﬁnd th'f'lt there isa prrma facre case and there is

1no ground to grant ball Accordmgly, petltlon is dlsrmssed

T he Regrstry is dlrected to c1rcu1ate the copy of thrs order to a]l the Jud1c1a1' '

Ofﬁcersoi the State. BRI S ET | : H
R BEREN
| | it

s/ K- Specdhon Kae
True Copy M Chid) yubhce ch(k)
WY

1&“’E\dmmlstramle Officer {Judl.)
i " Criminat Appea Seclion
Gauhati High Court
Guwahati .
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: - INTHE GAUI—IATI HIGH COURT , :
(THE HIGH COURT OF ASSAM,; NAGALAND MIOZRAM AND
ARUNACHAL PRADESH) -

B.A. 3024/201,4
B

Sri Kwmta Gwra: Brahma.

-versus- ’ .
State of Assam' | , * |
PRESENT |
HON’BLE THE CHIEF JUSTICE(ACTING) .
HON’BLE MR JUSTICE C.R. SARMA | |

For|the petitioner | ‘ : Sr1N Dutta :
: ‘ ' Amlcus curlae

Date of hearing and‘judgment‘ : _16.12.2014‘ i

JUDGMENT-AND-ORDER

|

In the present applicatiorl tWo;important questions of lavr have

arisen for;:consideration. .
' i P
Lol

2. The first questlon bemg the problem of fake suret1es bemg offered
T

I | i

by the accused and the accused remalmng absconded ThlS matter ‘was

I' R ;
reported in daily newspapers. The sald news report however has had

tangent1a1 effect of slurring the 1mage of the state Jud1c1ary in the m1nds

! i : i
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3. The 2nd question has arisen regardlng the purpose and purport of

i* (
the concurrent _]LII‘lSdICtlon of the ngh Court and the Sessmns Court in




N j

the matter of grant of antlc1patory beul(438 CrPC }and bail(439 CrPC)
! g
The matter has been heard at length

|
|
i
l
I

i.’

4. Sri: N Dutta, the learned semor counsel who Was appomted as

: 1
amicus curlae has rendered valuable ass1stance to the 1Court on both the

questlons. ,However in respect of the Qnd‘:questmn 1t requires further

dehberatlons to have a comprehensive understandmg of the propos1t1on

of law in respect of section 438 and 459 of the CrPC!|
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5. Hox;vever with regard to the problem of fake sureties “the

arguments have been addressed and we f1nd that 1t 1s des1rable at th1s

1,5
"I

stage to pass appropriate order on. the problem of [tackhng the fake

sureties Who are offered before trial courts ‘

i

6. The learned senior counsel referred to the prov1sifons of section 441
. B : H

and 442 of the Criminal Procedure Code Wthh read ats foHOWs.

. “441. Bond of accused and sureties. — (1) Before any person is
released on bail or released on his own. bond, 'a bond for such sum
of money as the police officer or Court, as the case may be, thinks

sufficient shall be executed by such person, !and ‘when he is’ .

released on bail, by one or more sufficient sureties conditioned that

such person shall attend at the time and placei mentioned in the

bond, and shall continue so to attend until otherwzse dzrected by the
polzce officer or Court, as the case may be. g L :
(2) | | Where any condition is zmposed for the .release of any person
on bazl the bond shall also contain that condztlon !
- (3) | If the case so requires, the bond shall| also bind the . person
released on bail to appear when called upon,at the High Court, or
' Court of Session or other Court to'answer the charge

(4) i | For the purpose of detemznzng whether the sureties are fit or

suffi czent the Court may accept affidavits in. loroof of the facts
contalned therein relating to the suff ciency or f tness of the sureties,
or, lf it conszders necessary, may either hold an mquzry ztself or

e

[
i




reported m AIR 1963 SC 430, which reads as followsf. s

cause an inquiry to be made by a Magistrate %subordinate; to the

Court as to such sufficiency or fitness. {

442 Dtscharge Jrom custody - (1 ) As soon as the bond has been |

executed the person for whose: appearance zt has been executed
shall be released; and when he is in jail, the Court admitting him to
bazl shall issue an order of release to the officer in charge of the Jazl
and such officer on receipt of the orders shall release him.

(2)  Nothing in this section, section 436 or section 437 shall be
deemed to require the release of any person llClPZe to be detained for

some matter other than that in respect of whlch the bond was
executed”.
1

]

The decision of the Supreme Court in Bekaru $iﬂgh v. State :of U.P.

!
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“When Bekaru furmshed the surety bond he also filed an aff idavit

stating therein that the house mentioned in the1 surety bond was
worth over Rs. 40,000/- Sri Ahmed Husaln% Vakzl certzﬁed that
Bekaru possessed  sufficient property to stand surety for its.
40, OOO/ In the circumstances, the Magistrate could accept Bekaru's
surety bond. Of course the Magzstrate could make, further enquiry as
well and it was for the purpose: of further enqulry that he ordered
verification from the Tehsil. Bekaru's bond,‘ln our opinion, was

accepted on July 9, subject to ﬁtrther orders on the receipt of the
Tehszl report. . ?

Further Ram Narain's contmumg on bail }zs _ justified by the
provzszons of 8. 500 Cr. P. C., once Bekaru's surety bond had been

fi led Its sub-s. (1) provides that as soon asi the bond has been

executed the person for whose appearance it has been executed

: shall ‘be released. This contemplates that: the naccused is to be
released on the execution of the bonds which should be accepted on
their face value in the first instance. Section 501 ' Cr. P. C. provides
for the issue of a warrant of arrest of the person so released on:bail
if it\is subsequently found that through mistake, fraud or otherwise,
_ znsuff icient sureties bad been accepted, ori lf they afterwards
became insufficient. We are therefore of opzmon that formal
acceptance of Bekaru's surety bond on August 20, 1958 by the
Magistrate does not in any way dffect Bekaru stlzabtlzty on that bond
from July 9, 1958. Any way, he was liable on that bond for the non-

appearance of Ram Narain on a date subsequent to, August 20,
1958”. ' L

—



8. The English translation of: the format of t}'leg bail bond to be
furnishedi by the accused and the surety is also ‘fu_1'_l~nifshed,j whieh reads
as follows. |

I
[
1

“BOND AND BAIL BOND ON PRELIMINARY ENQUIRY
BEFORE A MAGISTRATE :

(The second schedule, Act No.2 of 1974)
Case NO.......ovveniiinns / year '

Under Section .....ccovvvvinvinnne.. of Indian Penal Code.

ISri........ e eeeenns Son/wife of ........... village. ....Mouza
............. Police Station .............District ............. :

I brought before the Hon'ble Cout of .................Magistrate
section ............. of Indian Penal Code and I Was asked to furnish bond for my

i

presence in the said court or session’s court. Therefore, I solemnly affirm that 1

will be p1esent on the 1st day of appearance and each and every date of trial if
taken cogmzance then on being. summoned will be appeared before the
Magistrate and if requires then I will appear before another court also and

present on the date of ................. and on the subsequent dates to give answer

against me. I solemnly affirm that 1f I falled to do so I shall be 11able to pay
Rs...coennne. +....to the nation.

SIgn.......ibviviinnnnn ‘ Date.......ccovvnieeeni
I know the Bailor TS DR e e
- He is competent to be a bailor. E 3 :
Signature of the Advocate ~ Signature of the accused
Date ....... SR ' x L j
The said laccused L3 IS ~has been | 1mp11cated and after

prehmlnary enquiry he has been brought to the Court ! of

......................

Magistrate at Guwahati on the date ............... and on the subsequent date and

he will be present or if necessary he w1ll be present in another Court of
Maglstrate and if the case will be present on that Courti to glve answer of the

case. Thelefore, on behalf of h1m I, Sri .. Son
.............. - of o coveneseenevillage
..... '.........E.'....Mouza.................Pohce N | . :Station
e +....District.............. jointly ‘and severally to take bail and solemnly |

affirm that on his failure I shall be: f1nanc1a11y comper\ltsate to the nation of

i

“ Do
1o

Date........ ......... L -_Signatur o‘}f the bailor”

o oo
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“District ! : Kamrup.
IN THE COURT OF JUDICIAL MAGISTRATE AT C:UWAI—IATI
| AFFIDAVIT
CASENo.....; ................. :
Under Section ...............c.......... of Indian Penal Code.
U S U URRROP PR Complainant
, =Vs- ;
........................................... Accused/Accuseds |
Today on ﬂre date ..... deponent L ~ the deponent
S 5 S PP o
Signed thls affidavit on being identified !
by b Advocate,
5/0. it : - '
srgned before me by taking oath. | aged about
...years......religion................ L |
| | Profession........... village............
Police Station.......... A I Mouza ..........
= District .......... ‘
Signature of the Magistrate ‘
Identified by me :
: 1. A case under Sectron' e of Ind1an Penal
Code is regrstel ed agalnst the  above
mentloned ’ accused . person/ accused

Full name and signature
~of the Advocate

persons and the court allowed the accused
“ persons to go on barl‘ on furmshmg bail

bond of RS, for aH (total)
!
This jis true to my knowlledge and belief.

2.1 agree ’co produce the above named‘
accused person/ persons ‘ ‘

This is frue to my knowledge and belief.

3. The deponent of this affidavit has the
scheduled mention irnmovable property of
Rs.........the said property is in my name
and under my possessron and the said

- schedule property is not encumbered by
way of gift, sale and.mo1tgage etc.

+
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|
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i
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4. This affidavit shall Be uSed as an evidence

regaldmg the property of the bailor of the
aforesaid accused person/ persons. ThlS fact

is true to my knowledge and belief. |
I
Descnp’non of the immovable property of the ballor

1. KP Patta No

i

1 1
[ |

[
. i
..................
i

--------------------------

2. Dag‘ No

3. Area

.........................

------------------------

- Signature of the bailor”.,

R | R | 1
9. The question of fake surety has a duel dlmenelon ~ one being the
person aﬁpearing as surety before tlrie_ court imper’sonating hirrlself as
some other shown in the docurnent of title. The other-dimension@ would

be, the- person may be of genuine 1dent1ty but he may produce a fake

: l
document of title to prove his solvency |
l

i
i

10. Thei learned senior cOuneellsuggested a method to;prevent and
‘ . ; s v
eliminatelthe impersonated sureties before ‘Courts Itiis subrmtted thatv;

I

1nvar1ably by and large the people W1ll have voter 1dent1ty card the
|

advocatee who 1dent1fy the surety will have enrollment number and the

identity card given to him by the Bar Council of the state.




11. The|Court at the time of accepting the surety Eshould verify.the
e o
personal identity of the surety with reference to the voter identify card

and the surety to be identified by the advocate in the ébond by .mentioning

his name and the enrollment number.

12. It is said that while accepting the surety the ohotograph of jthe

person who offered surety is taken and that practice Eto?rbe continued and
- ; :
|
the genumeness of the person who offers surety should be Ver1f1ed from
: l

his voter, identity card besu:les takmg his/ her LTI /RTI ancl the

impressions taken should not be smudged and the? thumb‘ 1mpressions

should beiclearly visible. Once the genuineness of theperson offerfng the
: : P

surety is jensured, the Courts upon the affidavit o;f the sure‘cy should
: P '

o T Lo L

accept the surety and direct release of the accused. The Cours in order to

ol
ascertain | the genuineness of theg documentsv produced or about the
'solvency; of the surety may refer the ‘documentsto the‘ local authorlty or
to the revenue authorities or the corrrpetent officer df the gOvernment to
certify the correctness of the Salary certificate . or ’to ascertam ' the

i I

genulneness of the documents and also about the value of the property,
as the c;ase may be. If there is anyadverse report' from the author1t1es

which 1s in conflict with the averments of theaffida\;lt the Court may
t . | i

" take legal act1on against the surety in accordance Wlth law Th1s

¥ : i ’ l

_procedure have to be faithfully and strictly followed by all the trlal courts

while acceptmg the bail bonds and f,releas_mg the accusejd on bail.

l
P
. l
: 1

13. The courts while dealing with the bail appl1cat1ons W1ll have to deal

|
-
with the grant of bail in respect of the offences Wthh are ballable and



. ("'

| o .
non- ballable In both the 81tuatlons the tr1a1 courts to follow the above
H l

- stated procedures regarding venﬁcatlon of the surety fa1thfu11y However,

with regard to the grant of bail it 1s always 1n the dlSCI‘etIOIl of the court

‘

depending’ upon the facts and c1rcumstances Whether to grant the bail or

1
not and to be In accordance with laW

l

14. Reglstry is directed to o1rcu1ate the order 1mmed1ate1y by fax to all

the trial courts in the State. i ( . o !
| AR ‘
: ‘ . C ' ot
15.  For further hearing, call over after the winter vacation.

i
; i Tl
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i i

.‘ ]l i

16. Copy of this order be hand- dehvered to the Pubhc| Proseeutor Mr Z .

1

g.’ ;‘ SR : i ‘5*,’{
Kamar at once. ; TNEE N A ST i
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