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For the petition

No.26 of 2013

HON'BLE
THE

. GOEL, THE CHIEF JUSTICE
STICE A. K. GOSWAMI

. Choudhury, SC, GHC.

r. A. K Sarma, Addl. AG, Mizoram.
rs. B. . Goyal, GA, Assam.
r. A. . Buzarbaruah, GA, AP.
s. A. yer, GA, Nagaland.

ssue tak n up in this PILis to operationalise

asure under Section 357A Cr.P.C.

se to the notice issued, reply has

each lokhs has been placed at the

been led on ehalf of the State of Assam stating

e State has already notified Assam Victim

Comp nsation Scheme, 2012 on 18.10.2012. A

akhs has been sanctioned andsum

e Secretary, State Legal Services

Autho ty for r leasing the amount to 21 District

Legal ervices uthorities at the rate of Rs.3lakhs

State Legal Services Authority. A
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further sum of Rs.3.88crores has been budgeted

2

for the year 20 3-14.

earned counsel for the States of

Arunochol Prodesh. Mizoram and Nagaland

seek f hrther tin e to file response.

~s for as the State of Mizoram is

cones rned, a scheme has been framed but the

ornouht of ( ompensation may need to be

revised ..

pointe d out b l! learned Amicus that the amount

of compensc ion is not adequate and is not

come arable to schemes of other States,

portlcplcrlv DE Ihi and Gujrat. Learned counsel for

the Snte of ) ssam may take instructions in this

porties on the issue whether in obsence of any

compensotior ought to be paid at the earliest to

the vi ~tim lrre: pective of stage of enquiry or trial,

either on appl cation of the victim or suo motu by

regar(~.

prohit ition

the C burt,

In respect of the State of Assam also it is

We ha\ e heard learned counsel for the

under the scheme, interim

A.G.P. 425/12 H.C.-l,OO,OOO
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see 3~7, ques ion of interim maintenance under

Section 125 C .P.C. was considered and it was

obser- ed :

2 3 4

n Savitr v. Govind Singh Rawat, (1985)4

'3. It I~ true that there is no express

'provision in the Code which authorises a
'rvTagistrite to make an interim order

~irectin~ payment of maintenance

pending disposal of an application for

'maintenance. The Code does not also

express y prohibit the making of sucn an

'order. he question is whether such a

power can be implied to be vested in a

~agistr, te having regard to the nature of

he pro eedings under Section 125 and

other coqnete provisions found in

'r:;hapter IX of the Code which is entitled

'Order For Maintenance of Wives,

'r:;hildre~ and Parents". Section 125 of the

'r:;ode c( nfers power on a Magistrate of

tne ttrs: class to direct a person having

~ufficie"lt- means but who neglects or
efuses 0 maintain (i) his wife, unable to

meinteh herself, or (ii) his legitimate or
/legitim ~te minor child, whether married

'pr not, unebte to maintain itself, or (iii)

f7is legi imate or illegitimate child (not

'Jeing , married daughter) who has

stteineo majority, where such child is, by

eason of any' physical or mental

ebnorm, lity or injury unable to maintain

A.G.P. 425112 H.C.-t,OO,OOO
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tself or (iv) his father or mother, unable
o metstetn himself or herself, upon

proof 01 such neglect or refusal, to pay a

montht» allowance for the maintenance

pf his wife or such child, father or
mother, as the case may be, at such

monttitv rate not exceeding five hundred

rupees 'n the whole as such Magistrate
trunks fit. Such allowance shall be

payable from the date of the order, or, if

so ordered from the date of the

'rapplicat"on for maintenance. Section 126

IOf the ( ode prescribes the procedure for

the di~lposal of an application made

under ~rection 125. Section 127 of the

Code provkies for alteration of the rate of
meintei ance in the light of the changed

circums ances or an order or decree of a
competent civil court. Section 128 of the

Code d )als with the enforcement of the

order 0 maintenance. It is not necessary

to refer to the other details contained in

the above-said provisions.

6. In V/~W of the foregoing it is the duty

of the court to interpret the provisions in

Chaptel IX of the Code in such a way

that th e construction placed on them

would I ot defeat the very object of the
legislaUpn. In the absence of any express

prohibit "on, it is appropriate to construe

the p ovisions in Chapter IX as

confern rJg an implied power on . the

A.G.P. 425/12 H.C.-l,OO,OOO
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to direct the person against

n application is made under

125 of the Code to pay some

easona Ie sum by way of maintenance

the a plicant pending final disposal of

e app 'cetion. It is quite common that

pplicati ns made under Section 125 of

e Cod also take several months for

posed of finally. In order to

fruits of the proceedings under

ection 125, the applicant should be

live till the date of the final order and

applicant can do in a' large
of cases only if an order for .

of interim maintenance is

the court. Every court must be

to possess by necessary

nt all such powers as are

to make its orders effective.

'his prin iple is embodied in the maxim

n bi aliq id conceditur, conceditur et id

res ipsa esse non potest"

here nything is conceded, there is

also anything without. which

itself cannot exist}. [Vide Earl

tcttonery of English Law, 1959

1797.} Whenever anything is

to be done by law and it is

n und im ossible to do that thing unless

not authorised in express

t rms be also done then that something
be supplied by necessary

t. Such a construction though

A.G.P. 425/12 H.C.-I,OO,OOO
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t may not always be admissible in the

present case however would advance the

objea of the legislation under

considei etion. A contrary view is likely to

result if grave hardship to the applicant,

'Whomay have no means to subsist until

tne fine I order is passed. There is no

'room tor the apprehension that the

recoqntt 'on of such implied power would

liead to he passing of interim orders in a

liarge nt mber of cases where the liability

11-0 pay 'maintenance may not exist. It is

puite tx ssible that such contingency may

erise in a few cases but the prejudice

caused thereby to the person against

whom i is made is minimal as it can be

ser rigl t quickly after hearing both the

I,parties. The Magistrate may, however,

insist u bon an affidavit being filed by or
on bel1'alf of the applicant concerned

Istating the grounds in support of the

claim fer interim maintenance to satisfy

himself that there is a prima facie case

for mak.ling such an order. Such an order

may alsb be made in an appropriate case

ex pert: pending service of notice of the

applicat 'on subject to any modification or
even ei order of cancellation that may

be pass~d after the respondent is heard.

~f a ci: il court can pass such interim

orders in affidavits, there is no reason

why a Magistrate should not rely on

them !For the purpose of issuing

A.G.P. 425/12 H.C.·l,OO,OOO
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~irectiol s regarding payment of interim

metnterence. The affidavit may be

reated as supplying prima facie proof of
he cape of the applicant. If the

~"egati( ns in the application or the
ettidevii are not true, it is always open to

he per. on against whom such an order

's mad~ to show that the order is

unsuste nable. Having regard to the

nature ~f the jurisdiction exercised by a

'Magistrcte under Section 125 of the

k:'ode, we feel that the said provision

snouta be interpreted as conferring

power DY necessary implication on the

Magistrcte to pass an order directing a

person against whom' an application is

made under it to pay a reasonable sum

iby way pf interim maintenance subject to

the othpr conditions referred to therein

lpendin9 final disposal of the application.

~n takir g this view we have also taken

note of the provisions of Section 7(2)(a)

of the F~mily Courts Act, 1984 (Act 66 of

1984) passed recently by Parliament

proposi ~g to transfer the jurisdiction

exerciseble by Magistrates under Section

125 of the Code to the Family Courts

constitu ed under the said Act."

Above \ iew has been reiterated, inter alia,

in SheiI Kurnc: Devi v. Krishan Bhagwan Pathak,

(2008 ~ see 6 2.

A.G.P. 425/12 H.C.-t,OO,ODO
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We ar e of the view that above

ist for h rther consideration on 23.07.2013,

deterr tlining

as prawed.

'rn

the amount of interim

obserx ations support the submission that interim

comp snsotlon ought to be paid at the earliest so

that irnrnedlote need of victim can be met. For

comp ensotlon the Court may have regard to

the tocts and circumstances of individual cases

lnclud ng the r ature of offence, losssuffered and

the rERuiremEnt of the victim. On an interim

order being passed by the Court, the funds

ovoilcble witI'" the District/State Legal Services

Autho ities rnov be disbursed to the victims in the

mann ~r direc led by the Court, to be adjusted

later Ih opp« priate proceedings. If the funds

alreac y oltotf d get exhausted, the State may

place further unds at the disposal of the Legal

Servic ~sAuthc ities.

Li-J
.

Jl DGE
~~

CHIEF JUSTICE

A.G.P. 425/12 H.C.-l,OO,OOO


