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S.B. SINHA,  J :

1. These two appeal s i nvol ving conmon questions of fact and | aw were
taken up for hearing together and are being disposed of by this comon
j udgrent .

Appel | ant is an autononmous body operating under the Departnent of
Youth Affairs and Sports, Mnistry of Human Resource Devel opnent,
CGovernment of India. It is a'\023State\024 wi thin the neaning of Article 12 of the
Constitution of India.

Respondent herein was appoi nted as-a Youth Co-ordinator in terns of
an of fer of appointnment dated 28.9.1994; paragraph 5 whereof reads as
under: -

\0235. You will be on probation for a period of one
year fromdate of joining. Your probation period
may be extended if considered necessary by the
Sangat han. During the probation period, you wl|l
have the option of resigning, if you so desire,

wi t hout any notice. Likewi se, the Sangathan will be
at liberty to term nate your services w thout any
noti ce and w t hout assigning any reasons

what soever, during the probation period. Upon
successful conpletion of this period you will be
advised in witing of the fresh terns and conditions
of your enploynent.\024

2. He all egedly w thdrew sone anpbunt fromthe Government Fund (to

which he was entitled to) and deposited it in his personal bank account. An
enquiry in that behalf was conducted behind his back and on the basis of the
result thereof, his probation was term nated, stating:

\ 023Servi ces of Sh. Mehboob Al am Laskar S/o Late

Latif Ahnmed Laskar working as Youth

Coordi nator in NYK-North Tripura, are term nated

forthw th.

He shal |l handover the charge to Sh. Topan Nag,

Yout h Coordi nator, NYK-Karinganj imediately

after receipt of this order. Sh. Nag will hold the

addi ti onal charge of the Kendra till further orders.

Sd/ - S.Y. Qurai ahi
Di rector General\024

3. He filed a representation before the appropriate authority for
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reconsi deration of his case. He al so filed another representation/appea
seeking review of the order of termnation dated 24.5.1995 on or about
20. 2. 1999.

As the said representati on was not being responded to within a
reasonable tine by the respondents, he filed a wit petition before the High
Court which was marked as Wit Petition (C) No. 3136 of 1999. The said
Wit Petition was disposed of by the H gh Court directing the appellant to
consider his representation keeping in mnd the decision of the H gh Court
in the case of Ajay Gupta being Cvil Rule No. 5582 of 1995 wherein an
order of reinstatenent had been passed.

4. The said representation of the appellant was rejected by an Order
dated 13.10.1999 stating that the case of Ajay Gupta which was the subject
matter of above-nmentioned Civil Rule, was not similar, stating;

\0237. In view of the above explained facts, it is

submitted that your case cannot be treated as

simlar with that of Shri A ay Kumar Gupta, his

services were term nated during the probation

period after conducting prelininary inquiry.

Later, he refuted the all egations agai nst himand

appeal ed to the disciplinary authority. Though

his termination was well-within the rules of the

Sangat han and al so as per the conditions

mentioned in the appointnment letter, it was

decided to give hima chance as per principles of

natural justice. However, on further inquiry, he

was found to be guilty of m sappropriation and

the termnination of his services was found

justified.

On the other hand, your services were tern nated
during the probation period on the basis of
certain prima facie allegations of financia

irregularities. The sane charges were al so
admtted by you in your letter dated 14th June,
1995. Therefore, no other inquiry was

consi dered necessary by the conpetent authority
since the charges were al ready proved/adm tted
by you.\024

5. The legality/validity of the said Order was questioned by the
respondent by filing another wit petition before the H-gh Court which was
regi stered as Wit Petition (Civil) No. 480 of 2001. By reason of a

j udgrment and order dated 9.4.2003, the said order was set aside and the wit
petition was allowed, holding

\023The law is well settled that if a probationer does
not satisfy the requirenents of the enployer, his
services can be dispensed with by an order of

di scharge; but if in the order of discharge there is
any inputation of misconduct, which may have a
bearing on the future enpl oynent of the

probationer an enquiry in the matter should be
conduct ed and the probationer ought to be given

an opportunity to defend hinself. Though in the
initial order of termnation, there is no inmputation
or any nmisconduct agai nst the petitioner, in the
subsequent order, it has been elaborately recited
that the foundation of the order of discharge is on
account of financial irregularities conmtted by

the petitioner. The subsequent order which is

now chal | enged, has the effect of casting a stigm
on the petitioner and, therefore, not nuch
persuasion is required for this Court to hold that
the authority should not have passed the order
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wi t hout affording a reasonable opportunity to the
wit petitioner to defend hinmself of the charges
| evel ed. Admittedly no enquiry was held. That
being the position, this Court has no Option but
allow the wit petitioner and to interfere with the
order dated 18-10-99. The wit petitioner shal
now be reinstated in service and the Authority
will be at liberty to initiate a fresh proceedi ng
against himin accordance with law, if is so

advi sed. The question of the entitlenment of the
wit petitioner to any back wages will be

consi dered by the authority in accordance such
norns as may be in force.\024

6. The Order dated 24.5.1995 was, indisputably based on the findings
that an enquiry had been nmade  behind the back of the respondent. Had the
result of the prelimnary enquity been taken into consideration only for the
pur pose of judging the suitability of the respondent to continue in service,
the same coul d not have been said to be a foundation for termnating the
pr obati on.

There exists a distinction between notive and foundation. |f
m sconduct is the foundati on of such an order, the same would be bad in | aw
even if it appears to-an i nnocuous one.

7. As the said Order was not conplied with, a contenpt petition was al so
filed wherein by an Order dated 11.5.2004, the Contemor was directed to
conply with the Orders of the Court wi'thout delay. A Wit Appeal was al so
preferred agai nst the Order dated 9.4.2003 which by reason of the inpugned

j udgrment dated 11.05.2004 has been di sm ssed.

These appeal s are directed agai nst the aforenenti oned Orders dated
25.3.2004 and 11.5.2004.
8. M. Rana Ranjit Singh, |earned counsel appearing on behalf of the
petitioner submitted that a subsequent order which was passed on the
representati on of the respondent hinself could not have been taken into
consi deration by the H gh Court for the purpose of arriving at a finding that
the initial order of term nation of his probation was not valid. It was
furthernmore urged that, in any event, the representation having been filed by
the respondent in the year 1999, the wit petition ought not to have been
entertai ned.

9. M. P.K Goswam, |earned senior counsel appearing on-behalf of the
respondent, on the other hand, subnitted that the | earned Single Judge, as

al so the Division Bench of the H gh Court rightly opinedthat the foundation
of the order being a misconduct, the Order dated 24.5.1995 was whol |y
unsustai nable. It was pointed out that this Court by an order ‘'dated 14.6.2004
stayed the operation of the order subject to the condition that until further
orders, the appellant would pay to the respondent, every nonth the | ast

drawn sal ary but the said order was vacated by an order dated 13.2.2006 and
pursuant thereto the respondent had been taken in service and in that view of
the matter, this Court, nmay not exercise its discretionary jurisdiction under
Article 136 of the Constitution of India.

10. The O fice Order dated 24.5.1995 was not a speaking one.

Respondent was given a notice. He accepted that he had put the noney

wi thdrawn fromthe banks in his own accounts. He justified his action in his
letter dated 14.6.1995. |It, however, does not transpire that any further

enquiry was nade. Respondent was found to be guilty of misappropriation

of the Appellant\022s fund. Evidently, the said explanati on was not consi dered.
Had an enquiry been held, the said explanation of the respondent m ght have

been found to be acceptable by the appellant.

11. Respondent was appointed on a tenporary basis. He was put on
probation. Indisputably, the period of probation was required to be
conpl eted upon rendition of satisfactory service. Only in the event of
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unsati sfactory performance by the enpl oyee, the term nation of probation
woul d have been held to be justified. It is, however, well-known that when
the foundation for such an order is not the unsatisfactory perfornmance on the
part of the enpl oyee but overt acts ampunting to m sconduct, an opportunity
of hearing to the concerned enployee is inperative. In other words, if the
enpl oyee is found to have conmtted a m sconduct, although an order

term nating probation would appear to be innocuous on its face, the sane
woul d be vitiated, if in effect and substance it is found to be stignmatic in
nat ure.

12. Mere hol ding of a prelimnary enquiry where explanation is called for
fromthe enployee, if followed by an innocuous order of discharge, may not

be held to be punitive in nature but not when it is founded on a finding of

m sconduct .

13. In Dipti Prakash Banerjee Vs. Satyendra Nath Bose National Centre

for Basic Sciences, Calcutta and hers [(1999) 3 SCC 60], this Court held
that the material which amunts to stigm need not be contained only in the
term nation order, but may al so be contained in an Order or proceeding
referred to in the order of termination or annexure thereto.

When the report subnitted by a conpetent authority in a disciplinary
proceedi ng forms the foundation therefor, it would be stigmatic in nature as
such an order will have civil consequences.

14. It is not necessary for us to consider a |arge nunber of decisions
operating in the field as this Court recently in Jaswantsi ngh Pratapsi ngh
Jadeja Vs. Raj kot Muinicipal Corporation & Anr. [(2007) 12 SCALE 115]

has consi dered the question at sone | ength.

Rel i ance, however, is placed by M. Rana Ranjit Singh on Abhijit
Gupta Vs. S.N.B. National Centre, Basic Sciences and Qthers [(2006) 4 SCC
469] . The sai d deci sion has been taken into consideration in Jadeja (supra),
stating
\0231f the satisfaction of the enployer rested on the
unsati sfactory perfornance on the part of the
appel l ant, the matter m ght have been different, but
in that case, fromthe inmpugned order it is evident
that it was not the unsatisfactory nature and
character of his performance only which was taken
into consideration but series of his acts as well,

m sconduct on his part had al so been taken into

consi deration therefor. It is one thing to say that he
was found unsuitable for a job but it is another

thing to say that he was said to have conmitted

some m sconduct.\ 024

As in the instant case, it now stands admitted that the services of the
respondent had been term nated on a findi ng of nmisconduct, the said
decision of this Court in Abhijit CGupta (supra) has no application

15. Rel i ance has al so been placed on Jai Singh Vs. Union of India and
Q hers [(2006) 9 SCC 717]. In that case, the appellant\022s conduct was shown
in the records as \023Unsati sfactory\024.

Therein, this Court noticed that the order of termination was the only
notive and not the foundation therefor stating
\ 0239 . The question whether the term nation of service
is sinpliciter or punitive has been exam ned in severa
cases e.g. Dhananjay v. Chief Executive Oficer, Zilla
Pari shad and Mathew P. Thormas v. Kerala State G vi
Supply Corpn. Ltd. An order of termnation
simpliciter passed during the period of probation has
been generating undyi ng debate. The recent two
decisions of this Court in Dipti Prakash Banerjee v.
Satyendra Nath Bose National Centre for Basic
Sci ences and Pavanendra Narayan Verma v. Sanjay
Gandhi PGA of Medical Sciences after survey of npst
of the earlier decisions touching the question observed
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as to when an order of termination can be treated as
sinmpliciter and when it can be treated as punitive and
when a stigna is said to be attached to an enpl oyee
di scharged during the period of probation. The
| earned counsel on either side referred to and relied on
these decisions either in support of their respective
contentions or to distinguish themfor the purpose of
application of the principles stated therein to the facts
of the present case. In Dipti Prakash Banerjee after
referring to various decisions it was indicated as to
when a sinmple order of termnation is to be treated as
\ 021f ounded\ 022 on the allegations of m sconduct and when
conplaints could be only as a notive for passing such
a sinple order of termination. In para 21 of the said
judgnent a distinction i's explained thus: (SCC pp
71-72)
\021 21 . If findings were arrived at in an enquiry as to
m sconduct, behind the back of the officer or wthout
a reqgul ar ‘departnental enquiry, the sinple order of
termnationis to be treated as \021 founded \022 on the
all egations and will be bad. But if the enquiry was not
hel d, no findings were arrived at and the enpl oyer
was not inclined to conduct an enquiry but, at the
sane time, he did not want to continue the enpl oyee
agai nst whomthere /were conplaints, it would only be
a case of notive and the order woul d not be bad.
Simlar is the position if the enployer did not want to
enquire into the truth of the allegations because of
delay in regul ar departnental proceedi ngs or he was
doubt ful about securing adequate evidence. In such a
circunstance, the allegations wuld be a notive and
not the foundation and the sinple order of term nation
woul d be valid.\022
Froma long line of decisions it appearsto us that
whet her an order of termnation is sinpliciter or
punitive has ultimately to be deci ded havi ng due
regard to the facts and circunstances of each case.
Many a times the distinction between the foundation
and motive in relation to an order of termnation either
is thin or overlapping. It may be difficult either to
categorise or classify strictly orders of term nation
simpliciter falling in one or the other category, based
on m sconduct as foundation for passing the order of
termnation sinpliciter or on notive on the ground of
unsuitability to continue in service.\024

(enphasis in original)

16. The respondent evidently, was not aware that his services had been
term nated on a finding of m sconduct or the fact that an enquiry had been
conducted by the appellant behind his back. He pleaded bona fide in his
action. It was not an adm ssion on his part in regard to the inputation of
m sconduct .

He filed representations after representations. 'He al so noved the
Hi gh Court. |If the appellant had cone to know at a | ater stage, the rea
obj ect and purport for which the order dated 24.5.1995 was issued, he could
chal l enge the sane thereafter. The foundation of the order havi ng been
di scl osed by the appellant, at a |ater stage, the original order nust be held to
be vitiated in | aw

In the earlier round of the wit petition, the H gh Court did not go into
the question as to whether the order dated 24.5.1995 was legal or not. The
Hi gh Court nerely asked the officers of the appellant to consider his
representation. Hi s representation was also to be considered keeping in
vi ew the case of Ajay Kunmar Cupta. Aj ay Kumar Gupta\022s case was
di stingui shed by the appellant on the premi se that whereas the services of
Aj ay Kumar QGupta were term nated upon hol ding a disciplinary proceeding
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the services of the respondent had been term nated on the basis of an
enquiry.

A \021State\022 within the nmeaning of Article 12 of the Constitution of India
shoul d have placed full facts before the H gh Court. Only in its anxiety to
show that the case of Ajay Kumar Gupta was different fromthat of the
respondent, it came out with the truth that the respondent was guilty of a
serious m sconduct. We, therefore, do not find any legal infirmty in the
j udgrment of the Hi gh Court.

In any event, the respondent is in service now Appellant even in
terns of the direction of the learned Single Judge is entitled to initiate a
departmental proceedi ng agai nst the respondent. |If such a proceeding is
initiated, explanation offered by the respondent may be accepted or nmay not
be accepted, but in the facts and circunstances of this case, we are of the
opi nion that services of the respondent could not have been tern nated.

17. We, however, are of the opinion that the respondent shoul d not be
granted the entire backwages. He will be entitled to back wages only from
the date of the order of the |earned Single Judge of the Hi gh Court, nanely
9. 4. 2003. In viewof the aforenentioned directions, we are of the opinion
that no further order is necessary to be passed in the contenpt matter.

18. Cvil Appeal No. 1125 of 2006 is, therefore, allowed and Cvil Appea
No. 1123 of 2006 is dism ssed. No order as to costs.




