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PETI TI ONER
JUDHI STI R MOHANTY

Vs.

RESPONDENT:
STATE OF ORI SSA & ORS

DATE OF JUDGVENT: 13/ 09/ 1996

BENCH
K. RAMASVWAMY, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
ORDER

Del ay condoned.

Leave granted.

We have heard | earned counsel on both sides.

Thi s appeal by special |eave arises fromthe two orders
dated April 26, 1988 of the Administrative ~Tribunal at
Bhubaneswar nade in T.A No. 29/87(QJC  No. 2540/ 84)
traneferred fromthe H gh Court and MP. No. 281/88

The admitted positionis that the appellant, while
wor ki ng as Superintendent of - Jail in |eave reserve in the
head Ofice of |I.G (Prisons) made a representation on
February 5, 1978 to the Chief Mnister stating that he had,
no house of his own and had recently secured a  site at
Behrampur. He wanted to settle down at Behranpur. ‘He had
served the Departnent for nore than 37 years. His children
were prosecuting studi es near Behr anpur. If he i's
transferred to Behranpur or near about Behrampur, he would
be able to construct the house and settle himdown after
retirement at Behranpur. Taking that representation into
consi deration, the Governnment granted sanction on January
27, 1978 directing that he was transferred and posted as
Superintendent of Jail at Circle Jail at Behranpur. By
proceedi ngs dated January 27, 1978, the Government . have
sanctioned two posts of Superintendent of Jail for Circle
Jail at Behrampur in the pay scal e of Rs.850-1450/ with D. A
In one of the above sanctioned posts, the appellant cane to
be adjusted by proceedings dated March 28, 1978 and it is
di spute that he worked during the period fromApril 1, 1978
to Cctober 31, 1978 the date on, which he attained
superannuation and retired from service. The wit petition
filed in the H gh Court was subsequently transferred to the
Tribunal. Though there is no mention as regards his
entitlenent to the paynent of the salary in the post of
Superintendent referred to hereinbefore, the sane was not
paid to himfor the reason that he was transferred and
posted to the said post at his request. It is the contention
of Shri Y. Prabhakara Rao, |learned counsel for the
appel l ant, that since he was asked to discharge that duty
for the said period, heis entitled to the paynment of the
salary Prima facie, we are inpressed with the argunents
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addressed by Shri Y.P. Rao, but it is pointed by Shri Msra,
| earned counsel appearing for the State, t hat t he
Superintendent |eave reserve is only Cass |l post whereas

the Superintendent of the Crcle is Cass | post. Since the
appel  ant made a request for adjustnent of himat Behranpur
and since there was no other post equivalent to Cass |
avail able, he cane to he adjusted in that post at request.
Therefore, he was not eligible to the scale of pay attached
to the post. W are in agreenment with Shri Msra, |earned
counsel for the State. It is a settled position that if the
CGovernment, for want of candidate, directs an officer in the
| ower cadre to performthe duties of the post in the higher
cadre, during that period, necessarily, the incunbent would
be entitled to the paynment of the salary attached to the
post if the incunbent had perfornmed the duties in that post.
Similarly where concerned officer is on pronotion from | ower
cadre to the higher cadre, though on ad hoc or even
tenmporary basis,  the-incunbent would be entitled to the
paynment of the salary attached to the post for the period of
his discharging the duty in that post. In this case, neither
woul d be is applicable. At request, he was transferred and
t hough order does not speak of, but the fact remains and is
not disputed that the order cane to be passed pursuant to a
representati on nade by the appellant to the Chief Mnister.
It was obviously on that basis that direction was issued by
the Chief Mnister’'s Ofice and the transfer order cane to
be made to accommobdate him before his retirement, at
Behr anpur where he had proposed to construct the house.
Since there was no  equival ent post of Gade |1 category,
necessarily he was accompdated  in that post. Consequently
he is not entitled to the higher scale or pay than to which
he was entitled as Superintendent Leave Reserve on which
post he woul d ot herw se have retired.

The appeal is accordingly disnmissed, but in the
ci rcunmst ances, w thout costs.




