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Y. Token Singh & O's

DATE OF JUDGVENT: 20/02/2007

BENCH

S.B. Sinha & Markandey Katju
JUDGVENT:

JUDGMENT

W TH

[Arising out of SLP(C No. 19110-19112 of 2005]
ClVIL APPEAL NO. 850 OF 2007
[Arising out of SLP (C) No. 19375-19376 of 2005]

S.B. SINHA,  J :

Leave granted.

The State of Manipur is in appeal before us questioning the judgnent
and order dated 29.07.2005 passed by a Division Bench of the Guwahati
Hi gh Court in WA Nos. 61, 78, 79, 95 and 100 of 1999 uphol ding a
j udgrment and order of a learned Single Judge of the said Court dated
19.02.1999 in C.R Nos. 324, 1012, 568, 1022 and 1023 of 1998.

One Shri A J. Tayeng was the Revenue Comm ssioner of Governnent
of Mani pur. The State of Manipur had not framed any recruitment rules for
appointnent inter alia in the Revenue Departnment and in particular the field
staff thereof. The Conmi ssioner of Revenue Departnent was conferred
with a power of being the cadre controlling authority for non-mnisterial post
of the Revenue Departnment. He was also to be the Chairman of the
Departnental Pronotion Committee for non-mnisterial post of 'the Revenue
Depar t ment .

The Conmi ssioner allegedly nade certain appointnents in the posts
of Mandol s, Process-Servers and Zilladars which was not within the
know edge of the State. The said appointnents were nade on tenporary
basis. Appointnents were nade on 11.09.1997, 22.11.1997 and 5.12. 1997.
A sampl e copy of the offer of appointnent reads as under

“"No. 1/14/97 \026 Com (Rev) : On the
recomrendati on of D.P.C. and under the

directives issued by the Hon' bl e Gauhati High
Court, the follow ng persons are hereby appointed
as Mandol s on tenporary basis in the scale of pay
of Rs. 950-20-1150- EB-25-1400/- per nmonth with
usual all owances agai nst thereto existing clear
vacanci es of Mandal s under Revenue Depart nent
fromthe date of their joining on duties.

2. Further, they are posted at the pl aces
i ndi cate agai nst their nanes: -

* k% * k% * k%

3. The expenditure is debitable under
Appropriate Heads of Accounts of the
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Departments/ O fices concerned.”

No record in regard to the said recruitnents was nai ntai ned. An
inquiry was, therefore, made to find out the authority which had issued the
said offers of appointnents. Shri Tayeng by a UO Note dated 12.01.1998
deni ed to have nade such an appoi ntnent stating:

" CONFI DENTI AL
U O No. 2/15/93-Com (R) Pt.
I mphal , the 12th Jan., 1998

Sub: Submi ssion of report.

Wth reference to the U O letter No. 2/15/93-
Com(R) Pt. Dated 6th January, 1998 regarding the
al | eged appoi nt nent of ad-hoc/ regul ar

appoi ntnent to the post of Lanbus/ Mandols etc.
of the Hon'ble Mnister (Revenue), | amto say that
I am not all aware of such appointnents nade by
me except for 3 Lanbus who were kept in pane

for appointnment, and accordingly the S. O
(Revenue) Shri Robert Shaiza was instructed to
take care. |, therefore, deny making of such
appoi nt nent s.

On the ot her hand, Mi. A R Khan,
Secretary (Revenue) has made many appoi nt nents
of Mandol s/ Process Servers/ Zilladars in the
recent nonths agai nst which | -have been
conpl aining that the Secretary (Revenue) has no
power or authority to nmake any appoi ntnents of
field staff as per Rules provided under ML.R Act,
1960. In this regard, | have apprised the matter to
the Hon’ ble M nister (Revenue) already and al so
i nforned the Chief Secretary, Manipur explaining
that the Secretary (Revenue) cannot make such
appoi ntnents of field staffs, even.if he wanted to
do so, all the relevant files shoul d have been routed
through the undersigned so that the same may be
brought to the notice of the Hon'ble M nister
(Revenue). His action has created |ots of
m sunder st andi ng and confusion. He has been
maki ng fal se and wong all egati ons agai nst the
Commi ssi oner (Revenue) and putting himfalse
position. It is for this reason, | have been witing
to all the Deputy Conmm ssioners in the Districts
even by sending WT nessages clarifying the
actual position of maki ng any appoi nt nent of
Revenue field staff.

| still deny that | have made any
appoi ntnent of field staffs of Revenue Depart nent
during the recent nonths.

Submitted for information and
consi der ati on.

Sd/ - 12/1/98

(Annayok J. Tayeng)
Conmi ssi oner (Revenue)
Govt. of Mani pur

M ni ster (Revenue)"
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In view of the aforenentioned stand taken by the said Shri Tayeng,
the of fers of appointnent issued in favour of the Respondents were
cancel l ed by an order dated 17.02.1998. A corrigendumthereto was,
however, issued on 21.02.1998 stating:

"No. 2/15/93-Con(Rev) Tenp-|: Please read as
"August/ 97" in place of "Cctober/97" occurring in
the 4th line of this Governnent order No. 2/15/93-
Com(Rev) Tenp-| dated 17-2-1998."

In Civil Appeal arising out of SLP (C No. 19375-19376 of 2005, the
respondents were appoi nted on ad hoc basis for a period of six nonths.
Their appointnments were al so cancelled on sinilar grounds.

The respondents herein filed wit petitions before the H gh Court on
4.06. 1998 questioning the said order of cancellation of their appointnents.
The said Shri Tayeng retired on 28.02.1998. Despite the fact that he, in his
UO Note dated 12.02.1998 addressed to the M nister of Revenue, denied to
have nade any appoi nt nent, when approached by the wit petitioners \026
respondents, he affirmed intheir support an affidavit in the H gh Court
stating:

"3. That, while | was functioning as Revenue
Conmi ssi oner, Manipur, matters relating to
appoi nt nent on the recomendati on of the D.P.C.,
transfer etc. were put-up to ne in files and | used
to pass order on the basis of facts presented to ne

infile. | also issued appointnent order under my
signature. After nmy retirenent fromservice I have
no access to such files. As stated above, 1 was

transferred and posted to the Mani pur El ectronics
Devel opnment Cor poration during 1997.

4. That after ny retirenment, sone of the wit
petitioners civil Rule No. 568 of 1998, cane to ne
and show copy of the wit petition and the counter
affidavit of the respondent No. 1, 2 and 3. | have
gone through the copy of the wit petition and the
counter-affidavit and annexures thereto. The

Xer ox copy of the cyclostyl ed appoi ntment order
bearing No. 1/14/97 \026 Com (Rev.) dated 11.9.97
(annexure A/l to the wit petition) appointing 3
persons to the post of Mandol and No. 1/14/97-

Com (Rev.) dated 11.9.97 (Annexure A/2 to the

wit petition) appointing 4 persons to the post of
Mandol , are perused by ne mnutely. | submt that
these appoi ntnent orders (annexures A/1 and A/ 2)
bear ny signature (initial) and appear to have been
i ssued under ny signature. It appears that the
appoi ntnent orders were issued after conplying

the formalities prescribed therefor which can be
ascertained fromthe relevant official file. Since
have retired fromservice, | have no access to the
file and do not know what m ght have been in the
file and where is the file.

Verified that the above statenents are true to
the best of ny know edge and no part of it is
fal se.™

The writ petitions filed by the respondents herein were allowed by a
| earned Single Judge of the H gh Court opining:
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(i) The principles of natural justice having not been conplied wth,
the i npugned orders cannot be sustai ned.
(ii) Wereas, in the inmpugned order, the appointments of the

respondents were said to have been passed w thout the know edge

of the Adm nistrative Departnent (Revenue Departnent); in the

counter affidavit, it was stated that no records were available in
respect thereof and, thus, the said plea being inconsistent with each
ot her, the orders of cancellation of appointnent would be bad in

law in the light of a decision of this Court in Mhinder Singh GII
and Anr. v. Chief Election Comm ssioner, Delhi and Os. [AIR

1978 SC 851].

However, it was observed:

"However, it is further made clear that the State
respondent are at liberty to initiate or take up any
appropriate |legal action in the matter pertaining to
their alleged fake appointnents in their respective
posts in '‘accordance with | awand pass necessary
order after affording reasonabl e opportunity of
bei ng heard to them"

(iii) So far as the matter relating to Civil Appeal arising out of SLP (C
No. 19375-19376 of 2005 is concerned, it was directed that as the
appoi nt nent of the respondents were nmade for a period of six
nont hs, the enpl oyees were only entitled to the salary for the said
peri od.

The writ appeals preferred thereagai nst by the appellants herein were
di sm ssed

M. Jai deep Cupta, |earned senior counsel appearing on behalf of the
appel l ants, would submt that the Hgh Court went wong in passing the
i mpugned judgnent insofar as it failed to take into /consideration that in a
case of this nature it was not necessary to conply with the principles of
natural justice. Strong reliance in this behalf has been placed on Kendriya
Vi dyal aya Sangat han and Qthers v. Ajay Kumar Das and Others [(2002) 4
SCC 503] .

It was argued that the question, as to whether appointments were
nmade wi t hout the know edge of the Departnent or for that nmatter whether
any record was available therefor was of not nuch significance as in effect
and substance they lead to the sane inference and in that viewof the matter,
the decision of this Court in Mhinder Singh GIll| (supra) was not attracted.

M. S.B. Sanyal, |earned counsel appearing on behalf of the
respondents, on the other hand, would subnmt that the question as to whether
the appoi ntnments of the respondents were nullitiestor not having not been
rai sed before the H gh Court, this Court should not pernit the appellants to
rai se the said contention at this stage. The |earned counsel would submt
that even in a case of this nature, it was incunbent upon the appellants to
conply with the principles of natural justice. Strong reliancein this behalf
has been placed on Parshotam Lal Dhingra v. Union of India [AIR 1958 SC
36], Murugayya Udayar and Anot her v. Kothanpatti Muni yandavar Tenpl e
by Trustee Pappathi Ammal [1991 Supp (1) SCC 331] and Kumari Shril ekha
Vidyarthi and Others v. State of U P. and Others [(1991) 1 SCC 212].

The State while offering appointnents, having regard to the
constitutional schene adunbrated in Articles 14 and 16 of the Constitution
of India, nmust conply with its constitutional duty, subject to just and proper
exceptions, to give an opportunity of being considered for appointnment to al
persons eligible therefor.
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The posts of field staffs of the Revenue Departnent of the State of
Mani pur were, thus, required to be filled up having regard to the said
constitutional scheme. W would proceed on the assunption that the State
had not framed any recruitnent rules in ternms of the proviso appended to
Article 309 of the Constitution of India but the same by itself would not
cl othe the Conmi ssioner of Revenue to make recruitments in violation of
the provisions contained in Articles 14 and 16 of the Constitution of India.

The offers of appointment issued in favour of the respondents herein
were cancelled inter alia on the prem se that the sane had been done w t hout
the know edge of the Revenue Department of the State. No records therefor
were available with the State. As noticed hereinbefore, an inquiry had been
nmade wherein the said Shri Tayeng, the then Comm ssioner of Revenue
stated that no such appoi ntnent had been nmade to his knowl edge. The State
proceeded on the said basis. The offers of appointment were cancell ed not
on the ground that some irregularities had been conmmtted in the process of
recrui tment but on the ground that they had been non-est in the eye of |aw
The purported appointnment letters were fake ones. They were not issued by
any authority conpetent therefor.

If the offers of appointments issued in favour of the respondents
herein were forged docunents, the State could not have been conpelled to
pay salaries to themfromthe State exchequer. Any action, which had not
been taken by an authority conpetent therefor and in conplete violation of
the constitutional and | egal franework, would not be binding on the State.
In any event, having regard to the fact that the said authority hinself had
denied to have issued a letter, therewas no reason for the State not to act
pursuant thereto or in furtherance thereof. The action of the State did not,
thus, lack bona fide.

Moreover, it was for the respondents who had filed the wit petitions
to prove existence of legal right in their favour. ' They had inter alia prayed
for issuance of a wit of or in the nature of mandanus. It was, thus, for them
to establish existence of a legal right in their favour and a correspondi ng
| egal duty in the respondents to continue to be enployed. Wth a viewto
establish their legal rights to enable the H gh Court to issue a wit of
mandanus, the respondents were obligated to establi'sh that the
appoi nt nents had been nmade upon follow ng the constitutional nandate
adunbrated in Articles 14 and 16 of the Constitution of India. They have
not been able to show that any advertisenent had been issued inviting

applications fromeligible candidates to fill up the said posts. It has al so not
been shown that the vacancies had been notified to the enploynent
exchange.

The Conmi ssioner furthernore was not the appointing authority.  He
was only a cadre controlling authority. He was nerely put a Chai rman of
the DPC for non-mnisterial post of the Revenue Departnent.

The term "DPC' would ordinarily nean the Departnmental Pronotion
Conmittee. The respondents had not been validly appointed and in that
view of the matter, the question of their case being considered for pronotion
and/ or recruitnment by the DPC did not and could not arise. Even assumni ng
that DPC woul d nmean Sel ection Conmittee, there is noting on record to
show who were its nenbers and how and at whose instance it was
constituted. The Commi ssioner, as noticed hereinbefore, was the Chairnman
of the DPC. How the matter was referred to the DPC has not been discl osed.
Even the affidavit affirmed by Shri Tayeng before the High Court in this
behalf is silent.

The appointing authority, in absence of any del egati on of power
havi ng been made in that behalf, was the State Governnment. The
Government Order dated 12.01.1998 did not del egate the power of
appoi ntnent to the Conmissioner. He, therefore, was wholly inconpetent
to issue the appointnment letters.
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The respondents, therefore, in our opinion, were not entitled to hold
the posts. In a case of this nature, where the facts are adnmtted, the
principles of natural justice were not required to be conplied wth,
particul arly when the same would result in futility. It is true that where
appoi ntnents had been made by a competent authority or at |east some steps
have been taken in that behalf, the principles of natural justice are required
to be conplied with, in view of the decision of this Court in Mirugayya
Udayar (supra).

We, as noticed hereinbefore, do not know as to under what
ci rcunst ances the orders of appointnments were issued.

The said decision is not an authority for the proposition that the
principles of natural justice are required to be conplied with in all situations.

In Kumari Shril ekha Vidyarthi (supra), this Court was dealing with a
guestion in regard to continuance of the Law Officers. The question which
arose herein was not raised. It was held:

"34. |In our opinion, the wide sweep of Article 14
undoubtedly takes withinits fold the inpugned
circular issued by the State of U P. in exercise of
its executive power, irrespective of the precise
nature of appointnment of the Government Counse

in the districts and the other rights, contractual or
statutory, which the appointees nay have. It is for
this reason that we base our decisionon the ground
that independent of ‘any statutory right, available to
the appoi ntees, and assum ng for the purpose of

this case that the rights flow only fromthe contract
of appoi ntnment, the inpugned circular, issuedin
exerci se of the executive power of the State, nust
satisfy Article 14 of the Constitution and if it is
shown to be arbitrary, it must be struck down.
However, we have referred to certain provisions
relating to initial appointnent, term nation or
renewal of tenure to indicate that the action is
controlled at |least by settled guidelines, foll owed
by the State of U P., for along time. This too is
rel evant for deciding the question of arbitrariness
all eged in the present case.

35. It is nowtoo well settled that every State
action, in order to survive, nust not be susceptible
to the vice of arbitrariness which is the crux of
Article 14 of the Constitution and basic to the rule
of law, the system which governs us. Arbitrariness

is the very negation of the rule of |aw Satisfaction
of this basic test in every State action is sine qua
non to its validity and in this respect, the State
cannot claimconparison with a private individua
even in the field of contract. This distinction
between the State and a private individual in the
field of contract has to be borne in the mnd."

We in the facts and circunstances of this case do not see any
arbitrariness on the part of the State in its action directing cancellation of
appoi nt nent s.

We may, on the other hand, notice that Kumari Shrilekha Vidyarth
(supra) has been distinguished by this Court in State of U P. and Qhers v.
U P. State Law O ficers Association and G hers [(1994) 2 SCC 204] stating:

"\ 005The reliance placed by the respondents in this
behal f on Shrilekha Vidyarthi v. State of UP. is
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m spl aced for the obvious reason that the decision
relates to the appointnent of the District
Gover nment Counsel and the Additional / Assi st ant
Di strict Governnent Counsel who are the | aw
of ficers appointed by the State Governnent to
conduct civil, crimnal and revenue cases in any
court other than the H gh Court. Their
appoi ntnents are nade through open conpetition
from among those who are eligible for
appoi ntnent and strictly on the basis of nerit as
evi denced by the particulars of their practice,
opi nions of the District Magistrate and the District
Judge and al so after taking into consideration their
character and conduct. Their appointnent is in the
first instance for one year. It is only after their
sati sfactory performance during that period that a
deed of engagenent is given to them and even
then the engagement is to be for ‘a term not
exceeding three years. The renewal of their further
term agai'n depends upon the quality of work and
conduct, capacity as a | awer, professiona
conduct, public reputation in-general, and character
and integrity as certified by the District Mgistrate
and the District Judge. For the said purpose, the
District Magi strate and the District Judge are
required to maintain a character roll and a record
of the work done by the officer and the capacity
di spl ayed by himin di scharge of the work. Hs
work is also subject to strict supervision. The
shortcom ngs in the work are required to be
brought to the notice of the Legal Renenbrancer
It will thus be seen that the appointnent of the two
sets of officers, viz., the Governnent Counsel in
the H gh Court with whom we are concerned, and
the District Governnment Counsel w th whomthe
sai d deci si on was concerned, are nade by
di ssim |l ar procedures. The latter ‘are not appointed
as a part of the spoils system Having been sel ected
on nerit and for no other consideration, they are
entitled to continue in their office for the period of
the contract of their engagenent and they can be
renmoved only for valid reasons. The people are
interested in their continuance for the period of
their contracts and in their non-substitution by
those who may cone in through the spoils system
It is in these circunstances that this Court held that
the whol esale termnation of their services was
arbitrary and violative of Article 14 of the
Constitution. The ratio of the said decision can
hardly be applied to the appointnents of the |aw
officers in the H gh Court whose appoi nt ment
itself was arbitrary and was made in disregard of
Article 14 of the Constitution as pointed out
above\ 005"

[ Enphasi s _added]

I n Parshotam Lal Dhingra (supra), this Court held that whoever hol ds
civil posts would be entitled to protection of their services in ternms of C ause
(2) of Article 309 of the Constitution of India in the event any disciplinary
action is taken against them stating:

"\ 005The underlying idea obviously is that a
provision like this will ensure to thema certain
amount of security of tenure. Cause (2) protects
government servants agai nst being di sm ssed or
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renoved or reduced in rank w thout being given a
reasonabl e opportunity of show ng cause agai nst
the action proposed to be taken in regard to them
It will be noted that in clause (1) the words

di sm ssed and renoved have been used while in

cl ause (2) the words di sm ssed renoved and
reduced in rank have been used. The two
protections are (1) against being disnssed or
renoved by an authority subordinate to that by
whi ch the appoi ntment had been made, and (2)

agai nst being di sm ssed, renoved or reduced in
rank wi t hout being heard. \Wat, then, is the
nmeani ng of those expressions dism ssed renoved
or reduced in rank? It has been said in Jayanti
Prasad v. State of Uttar Pradesh that these are
techni cal words used-in cases in which a persons
services are term nated by way -of puni shnent.
Those expressions, it is urged, have been taken
fromthe service rules, where they were used to
denote the three nmajor punishnments and it is
submi tted that those expressi ons should be read
and understood in the same sense and treated as
wor ds of Art\005"

In Dhirender Singh and Ohers v. State of Haryana and Qthers [(1997)
2 SCC 712], term natioon of an order of pronotion in favour of the appellant
was not interfered with by this Court as the sane had not been approved by
the DIG being the conpetent authority.

In MC. Mehta v. Union of India and Qthers [(1999) 6 SCC 237], this
Court devel oped the "useless formality" theory stating:

"More recently Lord Bi ngham has deprecated the
useless formality theory in R v. Chief Constable
of the Thames Valley Police Forces, ex p Cotton

by giving six reasons. (See also his article Should
Public Law Renedi es be Discretionary? 1991 PL

p. 64.) A detailed and enphatic criticismof the
useless formality theory has been nade nuch

earlier in Natural Justice, Substance or Shadow by
Prof. D.H dark of Canada (see 1975 PL, pp. 27-
63) contending that Mlloch and dynn were

wrongly deci ded. Foul kes (Adm nistrative Law,

8th Edn., 1996, p. 323), Craig (Adm nistrative

Law, 3rd Edn., p. 596) and others say that the court
cannot prejudge what is to be decided by the

deci si on-maki ng authority. de Smith (5th Edn.

1994, paras 10.031 to 10.036) says courts have not
yet conmitted thensel ves to any one vi ew t hough

di scretion is always with the court. Wade
(Administrative Law, 5th Edn., 1994, pp. 526-30)
says that while futile wits may not be issued, a
di stinction has to be made according to the nature
of the decision. Thus, in relation to cases other
than those relating to admtted or indisputable
facts, there is a considerable divergence of opinion
whet her the applicant can be conpelled to prove
that the outcome will be in his favour or he has to
prove a case of substance or if he can prove a rea
i kelihood of success or if he is entitled to relief
even if there is sone remote chance of success. W
may, however, point out that even in cases where
the facts are not all adnmitted or beyond dispute,
there is a considerable unaninmty that the courts
can, in exercise of their discretion, refuse
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certiorari, prohibition, nmandamus or injunction

even though natural justice is not followed. W

may al so state that there is yet another line of cases
as in State Bank of Patiala v. S. K Sharms,

Raj endra Singh v. State of MP. that even in
relation to statutory provisions requiring notice, a
distinction is to be made between cases where the
provision is intended for individual benefit and
where a provision is intended to protect public
interest. In the forner case, it can be waived while
in the case of the latter, it cannot be waived."

In Kendriya Vidyalaya Sangat han (supra), it was hel d:

"\005It is clear that if after the term nation of
services of the said Dr. K- C  Rakesh, the orders of
appoi nt nent are issued, such orders are not valid.
I f such appoi ntment orders are a nullity, the
guesti on of observance of principles of natural
justice woul'd not arise\005"

In Bar Council of India v. Hi gh Court of Kerala [(2004) 6 SCC 311],
it was stated:

"\ 005Pri nci pl es of 'natural justice, however, cannot
be stretched too far.”  Their application may be
subject to the provisions of a statute or statutory
rule."”

In RS, Garg v. State of ‘U P. and Qthers [(2006) 6 SCC 430], it was
st at ed:

"A discretionary power as is well known cannot be
exercised in an arbitrary manner. It is necessary to
enphasi ze that the State did not proceed on the

basis that the amendnent to the Rules was not
necessary. The action of a statutory authority, as/is
wel | known, nust be judged on the basis of the

norms set up by it and on the basis of the reasons
assigned therefor. The same cannot be

suppl enented by fresh reasons in the shape of
affidavit or otherw se.™

For the reasons aforenentioned, the inpugned judgnents cannot be
sustai ned. They are set aside accordingly. The appeals are allowed. No
costs.




