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After reading draft judgments by ny |earned Brothers, |
record ny separate views on the sentence to be inposed on
the accused-petitioner in this Review Petition.

Revi ew as the expression itself shows is a fresh view of
matters already exam ned. As ny learned Brothers have
el aborately del i neat ed the scope of review, it is
unnecessary to traverse the pathagain. Suffice it would be
to say that power of reviewis arestricted power which
authorises the Court which passed the order sought to be
reviewed, to l|ook over and go through the order, not in
order to substitute a fresh or a second order; but in order
to correct it or inprove it because sonme nmaterials which it
ought to have considered has escaped its consideration. _As
ny |learned Brothers have agreed on the scope of review  the
sentence of death inposed cannot be reopened. Wth respect,
| agree with ny learned Brother M. Justice RP. Sethi.

But, a question that renmains to be considered further is
the effect of conclusion arrived at by nmy |learned Brother
M. Justice Thomas. Is the accused renediless; t hat
remains to be seen. Few provisions in the Code of Crini nal
Procedure (for short the Code) and other in t he
Constitution deal wth such situation. Sections 432, 433
and 433A of the Code and Articles 72 and 161 of the
Constitution deal with pardon. Article 72 of t he
Constitution confers wupon the President power to grant - of
pardons, reprieves, respites or rem ssion of punishnent  or
to suspend, remt or conmute sentence of any person of any
of fence. The power so conferred is without prejudice to the
simlar power conferred on the Governor of the State.
Article 161 of the Constitution confers upon the CGovernor of
a State simlar powers in respect of any offence agai nst any
law relating to a natter to which the executive power of the
State extends. The power under Article 72 and Article 161
of the Constitution is absolute and cannot be fattered by
any statutory provision such as Sections 432, 433 and 433A
of the Code or by any Prison Rul es.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 2

Section 432 of the Code enpowers the appropriate
Covernment to suspend or remt sentences. The expression
appropriate Government neans the Central Government in
cases where the sentences or order relates to the matter to
which the executive power of the Union extends, and the
State Government in other cases. The release of the
prisoners condemm to death in exercise of the powers
conferred wunder Section 432 and Article 161 of t he
Constitution does not anount to interference with due and
proper course of justice, as the power of the Court to
pronounce wupon the validity, propriety and correctness of
the conviction and sentence renains unaffected. Simlar
power as those contain in Section 432 of the Code or Article
161 of the Constitution can be exercised before, during or
after trial. The power exercised under Section 432 of the
Code is largely an-executive power vested in the appropriate
Government, and by reducing the sentence, the authority
concerned thereby nodify the judicial sentence. The Section
confines " the power of the Governnent to the suspension of
the execution of the sentence or rem ssion of the whole or
any part of the punishnent. ~Section 432 of the Code gives
no power to the Government to revise the judgnent of the
court. It only provides power of remtting the sentence.
Rem ssion of punishment assunes the correctness of the
conviction and only reduces punishment in part or whole.
The word remit as used in Section 432is not a term of
art. Sone of the nmeanings of the word renit are to
pardon, to refrain frominflicting to give up. It is
therefore no obstacle in theway of the President or
Governor, as the case may be in remtting the sentence of
death. A rem ssion of sentence does not nean acquittal.

The power to commute a sentence of death is independent
of Section 433A. The restriction under Section 433A of the
Code cones into operation only after power under Section 433
is exercised. Section 433A is applicable to two categories

of convicts : (a) those who coul d have been punished with
sentence of death and (b) those whose sentence  have been
converted into inprisonment for |ife under Section 433. It

was observed in Mira Ramvs. Union of India [ 1981 (1) SCC
106] that Section 433A does not violate Article 20(1) of the
Constitution.

In the circunstances, if any notion is - nadein terns of
Sections 432, 433 and 433A of the Code and/or Article 72 or
Article 161 of the Constitution as the case be, the same my
be appropriately dealt with. It goes w thout saying that at
the relevant stage, the factors which have wei ghed with ny
| earned Brother M. Justice Thomas can be duly taken note
of in the context of Section 432(2) of the Code.




