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Witness Protection Scheme, 20187
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»otent on of persent W FD are wweleed srreon, or el 22 r DIy 2o pspaEtIE 1T
Zrmongl 3w ENFIITEMENT BES W 8y @70 T Evas 3070 Tittgtor 1t ot Cormzonsroczel
twobe ¢ oep the corPderce 1o e o osEt o tn arerr o 2 Trcemer, 2T 7T
Aathonities witk full ass_rzace of safety 1tis 2 w23 1o 080”8 158 O zesUFET RED
Tz, be accpted to safeguard witnesses 21g thep fam oy rre roar rop, Bl JaT onand
threats against h ir lives, reputation ane propery
Neea 3¢ ustficatior for the scheme

¢ ihzosyss ong ezes of Lshize” rocases

“‘-rtnnsse faz| that there 13 o statuion Ick lebbigznon or the parr of tha Stare ¢ exiend
&7y protectisn to them
non‘bie Supreme Court cof Indiz also 1 217 .0 Stetz of Gugarsiv Ar-r-udk Sinza 1337)
£ 50C 5.4 thar .1 s tne salwtary dun 0° &ven walrest whe has the anowledge o ire
smessce of tre Grmie [0 238N SEE N g W ng endarge MahTai- Itmetez on
S2o¢ s ot Copanal Justice System Z00% ez - (s rzng ctet By £aongpoe oz
£ 2012 TS T 8 IOmMsSsion of ar offence ne perioovs 3 sacrec Sure of st a2 Il
1Do2iln er the trath’ Zamra Hamiou'ta HOSeexmoard A-ctrer . Srate oot Zoozst 102
chbserved "0 the

5 hiig gefineng Fau Trial den ole Supmme Court oi 1

tLOSCC W58 w 7
weingsses ge threatened cr are forced tc give ‘zlse evidence that also wo2 0 not resuitn

ez Law

Furst ever reference 1o Witress Protection in fndia came in 187 Repert
r :54m and

Commussion of indis r 1358 Funtber reference o~ the subject are ourd
1787 report of the Law Commussion of India 198" Report of the Law Comrmussion of

adiz ntled as * Witness Ident ty Protectio~ arma Whitness Protection Prograrimss, 20067

5 deaicated 1o the subjell
iy

.- b Sugrerme Cou~ o9sarved n Zohwo case supre "no fountry can affcro to

s5ed Dy @ni-5501a. e-&ments

evpase s morally correll cruzens tu the perd or be 1g hzra
1380 roted

W& 209t end rurdeters  The 4% National Police Commissicn Reoart,
prosecJiion witnesses are turning hostile because of prescure of accused anc there is
nezed of regulation to check manipulation of witnesses”

tegislature has introduced Section 1554 1PC in 2006 mziing Chminal (rtirudauion of
witnesses 2 cnminal offence punishatble with seven years of imprisonment Lixew sg, n
statues nemely luvenidsz Justice [Care and Protection of chitdren) Act, 2015, wWrsile
owers Protection Act 2011 Protection of Chadren from Sexuzt Offences Act '2CC52
£ 2010 and Nat.onal Irvest gation Agency Act, 7008 ang Scneduied
{Prevennion of Atrocities) Act, 1989 also provides ‘or safeguarding witnesses agamst the
threats However ng formal structured grogramma has been intredaced as o0 dete e

addressing the 1ssue of witness protecticnin a holistic manner
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3 siress may have (0 pe viewsd o Case o rase basi
. NETAC, . ans thy &t DErcsntan
OSHOSTTITLE AND COMIVENCENET
v3) The S ng shal'be cal sg "Witress Protection Scheme, 2003
iz dtsraf cameanto ‘orce frome the ~3te of Notihizaticn
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2 DEFINTIONS

“Cece' veans the Cade o7 Comeral Frocedure, 1673 (2 ¢° 1574)

ever Wianess protection negds ¢
S a

2pendng wIitn hEd

.3
1k} “Concealment of Idennty of Winess” means and :acludes zry condtion
protibimng publicztion or vevealing, i anv manner, dwedtic - noweory of e
czren 2f the

“ame address and otker gartwulars a'ch may tead to the dentf
siiness gunng invest.gation, trial ang postinat stage,

. prpa erp -

s Fzmaily fember”  echedes parents/guardian, spouse, lve-nm p
chedsren, grandchildren of the witness,

haired by

N cogeignt Authoriiy” mezns 3 Stanging ComWﬁﬁgE M&*i
— ”
Distnict and ;iii;gns ‘ugie wih Hsad of the Police in the District g;_mg'mbgf 3nd
Feaod of the Prosecuticn in the Distr.ct zs 115 Member Secretary

e} "Form" means "Witness Protection Apphcatian fForm” a2ppended to this Scheme
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Thregt Anz'yss Report’ means s cetsdelrepgrt orepated ang tuniEn Lo e
ezl cof 't Ppice 1 othe Dstror ocszsugat g the €858 w I rEgul L. e

sepgLsness and crecimlizy of the Tnreat CEICEpl.oan L0 N2 WILNESS OF IS "3 Tiy
merhes 1t shall contain specific details aooLt tne nature of threats faced ov the
witness ¢r 33 famiy to thewr Ife, reputatiza or sroperiy epat from anzhoirg the
exten{ the person or persons mzking the threai have the mient, mamne 3ng

resourges ¢ v olement the threats

CnIf re th ez ZEolgnt o ozTart roe ._gfEsirg Che oo
TEESLIES AMICT T2SEMES [0 e taren im the maler
ST 235 MEans 3ny Dersor wNo COISESSES inTormal.on Or GorJdment ablivt zny
chence

“Witress Protection Aposcation” MEans an eppLeehiop Moved by the wilness ritc

prescnkzc form befere 2 Comastert Acthoniy tn-ough s Memcer Setreterv io-
seexing Witress Protecuon Order & zgn De moved by
membe- nis duly engaged counsel crlQ/SHG/SDPDY iz Superntendent conceried

tre wiIness, b

Witness Protection Fund” meens the fund ¢-s27ed for bearing the esperges

the mpereataucs of W iness

o
O

L TEZ Ja
e Corpelent Authonity under this stheme,

Witness Frotection Orger” means gn order passes by the Competent Autherty

getaikng the witness protection measures to ce taken

“Witness _Prospgtion Ceil” means 3 gedicated Cell of

1es assaigned witn the duzz to ymplement the witness projection grder
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CATEGORIES OF WITNESS AS PER THREAT PERCEPTION

Ceregory ‘a’

e b masie gnt

Carzgsry ‘B’

Category 'C’

193 ciwtrass on Fig {2

ritrgt o trereafer

Mre-c the rpreai- exfenas iG ssiely regurauor -
pregerty of the witness or h.s izmily membars duning

the mvest gatior final or theresfier

Vwhere the Trrest s mc-:ferate ang  &xtends {C
Farassment o ;30mugation of the wilpess or hs f

memrber's, reputation  or  groperty,  dunng  t

investization/tnal or thereafter

A STATE WITNESS PROTECTION FURD

f W

2; Ther2 snail Ee a Fund naTery, T2 Wilness 2ol
expenses ancurred during the imclementztion o
passed by the Competent Authornty and otner rzlated expendrure, shail be met

ICLECTION Fung Trorm w1177 (02

. .
L
{f Witness Prececion Qrder

! The Witness Protaction Fund shall comarise the followang

Budgeiary gliacetion meade . thz Anrusl Bodget by the Siat

covernmant

Rece.pt o emrou v of costs imposed/ odered "0 e 3Epcs
courts/tribunals 'n the Witness Protection Fung
from Prmilanthropisty/ Cherab 2

Jenauens/contrbutons
and indivduals  permiited by the

institutions/Orgamzanons

Government
Funds contributed unde- Corporate Social Pesponsibility

fc} The said Fung shall be operzied by the DeperimentyMoistry of Home Lue,

State/UT Government

3 FILING OF APPLICATION BEFORE COMPETENT AUTHCRITY

if any

“The apglication for seeking protection order under ths scheme can be filec i the
prescribed form tefore the Competant Authority of the concerned District where the
offence 15 commutted, through its Member Secretary along w,th supporting documents,

6 PRCCEDURE FOR PROCESSING THE APPLICATION:

{a) As and when an app iwcatton Is recewed by the Membar Secratary of the Competeni
Authority, in the prascnbsad form, he shall forthwith pass an order for calling for the
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7 TYPES OF PROTECTION MEASURES

sna! be for a specfic duratton nct e«ceeding three months

e, WLE [

¥, &4 the hearirgs on Witness Proteclic™ Ao

my

“ HoWaVEr IME Witness Frotect on Orge
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szsecfgrz eand mmirertthrestiothe bteof aps' cantard rsfem. ~z~ren

The Tnreazt Analusis fepor: snzlt oe prepares eapsc icuddy snle Sz 0 3
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sggestne arctechion —easwies fo provicirg 3
crgoessing the apoucation fer witness protection tne Competert Sutnory
snzll zlso irteract prefarably in persen and tf not coss'ble through elecu 217 meazans
«1th the witness zad/or his famidy members/emplovers or any o'hes person
deemed £ s¢ as to ascertawn the witness protection needs of the witness

oplcation shal be neis 'r-C2 002 0. ne

{ompetent —dthor t, whie ma nwaring fu o

[

- zpoacaton sral be disposes of witha e wa

T

s Regort fr..)r" [f'E‘ Pohce Avthores
tness Protection Order passea by tne Competient Aosthent. . be

Y
i s ermented by the Witness Protection Cedl of the 3tats/UT or the Tna: Couty, as
the rase may be Overall responsibility of implementation of all witness proteziion
¢ d=r< passed by the Competent Authartv shall lie on the Hezo of the Foice in the

AEICE

r oassea oy the Jomgpetent Autvzol or
changz of ideatity and s or relocatcn shall be implemznted by the Depa tment of
mare of tne concerned Stste/UT

Witness Protection Order, the witness Protection Cell snait file 2

} Upon passing of 3
mecnthiy follow-up report before the Competent Authonty
i1 czse the Competent Authonty finds that there s 2 need to rev e the W

Hness

Protection G- . i !

tre concerned Polize Sub-Doisior

Ly

The witness protection measures ordered

acluae

jal Ensuring that witness end accused do not come face to face denng investig
risl,

b} Mantoning of mail and telephone calls,

arrangement with the telephone company 1c change the wiiness's

aumber or 3ssign bvm or her an unlisied teleghone number,

i teizphcn

-
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shall te proportionate to the threat and
gl 3 twme  These may
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ie} Concealment of 'dantity of the witress by rerering
dne G ElLhELE:,
1T EMETSET O, CONIEIT ATSANT N A vt 2a)
(g} Clese protection, reguizrcarod ng grovng Tig aitnzcs’s Fouse
M) Temporar, INTge I ESIdErIE o & SIAINESNOLIZOTE TR O, TTa T
1 _~ () Escort to and from the cowrt and provisic of Eovermment vencle craState
2

funded conveyance for the date of nearing,

) H-f;l.d—lng of m-camerg tnals,

th! Alowing 2 SLEEIit persar "L rerann presert donicg teccrd g
Qg posSItion,

(1} Ussge of specieliv designed vu nerable witness court rcoms which have speca,

arrangements ke ive video onks one way rmurrers and screens apart rom
no accuser, with aption 1o maodify the \mage of
¥mize, 5o that

sepaiala passages for witnaese

5
and ¢ wred

——

race of the witress y tae audio feag 2° th2 witresg
he,/sreas net cent fiaciz
im) Enzu-re expeditigus recording € o2zCsAUCH Cur g et or g o

without adjcurnmenis,
inl Awgrding Tme to uTe pENOGIKa’ Finia, 205/8ERE 12 e witne » T Om W.ingss
2 new

Protecticn Fung for the purpose of re-location, sustznance or stating
vocatian/profession, as may oe considere necessarny

Ary othar form of orotsCi0n mezsures CONSIGEIed NeCassarn,

~
LR

8 MONITORING AND REVIEW

QOrce the protection orde- is passed the Compzient Authorily wourd monitor s
implementation and czn review the same i terms of folow-up reports received mthe
matter However, the Competent Authcrity snall review tne Witness Protection Grder
cn @ quarteriy basis baseo on the montniy follow-up eoort suamitied oy the Witness
Protection Cell

Part Hi

8 PROTECTI!ON OF IDENTITY

During the course of :nvestigaticn or tria o7 2y ofie~ce zr apaicat oo ‘e seekn

dentity protection can be fled in the orescnbed torm before the Compe

- on

a

ter* authont
through rts Member Secretary

Upon receipt of the application, the Member Secretary of the Competent Authonty
shall cail for the Threat Analysis Report The Competent Autherity shall examine the
witness or his farmuly members or zny other person it deem fit to ascertain whsther
there is necessity fo pass an identity crotection order
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Competent authorty wan thersatter, dicpose of the spplcaticr 2 re. 1 gten=l
avargble onrecorg
Onte, an croer e srotsctor eficEnt T o1 e s raied oyt Ilvcete t {
Sutkoniy shail bz the responsiily ¢f "re \utress Britator Jo bt ool s ozt f
foert sy of  sucr ANES:, &y 5 ar RN TETlEl, vd g

name/parentageoccupat.onfaddre ssfdignal footpninta @ve fuh protected

a5 ‘oz as dentity of any artness s pretected under an orde of the {omrewent

5 thoerty, the Witness Prztection Cell shail provide deta’s of persons wio ozn te

zentactec by the witness in case of emergency

* e cn————

Pzrt IV

16. CHANGE OF {DENTITY -

In zporopriate csses, woere there s & request f
wentiy and based on the Threat Anawysis Repoart, & CECHOn 8r be 12

]
™
o
a0
3
=4
I»
=
T
e}
-
land

conferning a new ident.ty te the witaess by the Co

et i ad it

Cereerrng new soentities inciuces new name/p ofesscriperentzge an
Sofool CE ITCUMENTS CIEPIBUE DY CTe So.2MEal LTy ThE N 0k es
shcuic not geprve the witness from esisting egucabanall professione fiasere
rights

Part V

11 RELGCATION OF WITINESS

in appreorate cases where there 's 3 request from the witness for reiecanen and
r358C 20 tre Threzt Aralvsie Repor g ceCinan Can be taeen for relozzion o e

witness ov the Competant Authonty

———

The Competent Authorty may pass an orcer for witness relocation to a sater place
within the State/UT or te-ritory of the Indian Union keeping in view the szfety, we'fare
and welibeing of the wiiness The expenses sheil be borne from the Witness Froteclior

Fund
Part Vi

%’.. WITNESSES TQ BE APPRISED OF THE SCHEME:

Evary state shall gve wide publigty 1o this S e The 10 ana the Court shall
inform witnesses about the axistence of "Witness Projecticn schame” and its szlient

featurge
- 3-
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under thes scneme shall ba sramed vk 2ry personin any mern

Zourt/appetlate Court ard thsr oo on g written order

' the meccios petairores to oo 2ed
cuch tme the rerzlad tral o
orie year of dispasal of the aal
weeded cut by “he Compzeters &1 thorey, aftsr poese wrg "t o 313

the szme

14 BECOVERY OF EXPENSES

in case the watness has lodged 3 f3se compiart the Home Depar-iment o the
_—
concernas QOvEI~mMent Car MGEIE PrOCEETAES TCT reDwEry O (he fafEnldure
incurree frem the Witness Protection Fung
15 REVIEW
In case tne witness or The L ole aLTeraes 372 2227 gverl B, 7T LE0R T 5 TN
I3 - T

1€ &w IphCa on mMzy 9e flec wotine
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Competent Authonty
cmpetent Authornty
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thie orgers by th
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I Age
TV Gernder algr= fe, Orher!
2 ender (Male ~ermale, Otherl
4 Father's Mot wrs Ngme

Spsdartzl Ad-ress

i
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Farticulars of Criminal matter
i) fRNC
} Urger Sectiar
¢ PovceStanese
ai Distrigt
V' DD Nz Lincase FIR not vet registered!
81 Cr Case e (in case of prvate complaint
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Particulars of the Accused (if avalable/known)

(]

hame

2y Acdress
3] Prone N3
4 Email g

Name & other particulars of the person
giving/suspected of giving threats
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- Apolicaniswitness can use exira sheets far gving agcrtional aiormanon
R Mg« Thygas ursd
E
a-p i
Jaie z
Face

UNDERTAKING

| underiske that | snalt fully coogerate with the compeient authoriy and the Depsnirment of

Home ¢f the State and Witness Protection Cell
[ certify that the information provided by me 1r this sophication s

bast knowledge and belie”
1 understand that m case, snformetion gven oy me 'r s goghkcahon s fousd

true arg corract te my

u

2
3
comgetent authonty under tng schene reserves the ght to ecover the expe sz moured ;
cn me from gut of the Whtasss Srotscl.on Funs
{Fuli Name vath sigreture)
Date- . . .
Place . -
— \ o -
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REPORTABLE

IN THE SUPREME COURT OF INDIA

CRIMINAL ORIGINAL JURISDICTION

WRIT PETI RIMINAL F 201
MAHENDER CHAWLA&ORS. . PETITIONER(S)
VERSUS
UNION OF INDIA&ORS. . RESPONDENT(S)

JUDGMENT

A.K. SIKRI, J.

The instant writ petition filed by the petitioners under Article
32 of the Constitution of india raises important 1ssues touching
upon the efficacy of the criminal justice system in this country. In
an adversarial system, which 1s prevalent by India, the court is
supposed to decide the cases on the basis of evidence produced
before it. This evidence can be in the form of documents. It can
be oral evidence as well, 1.e., the deposition of witnesses. The

witnesses, thus, play a vital role in facilitating the court to arrive at

correct findings on disputed questions of facts and to find out

where the truth hes. They are, therefore, backbone in decision
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2)

making process. Whenever, in a dispute, the two sides come out
with conflicting version, the witnesses become important tool to
arrive at nght conclusions, thereby advancing justice in a matter.
This principle applies with more vigor and strength m criminal
cases Inasmuch as most of such cases are decided on the basis
of testmonies of the withesses, particularly, eye-witnesses, who
may have seen actual occurrence/crime. It is for this reason that
Bentham stated more than 150 years ago that “witnesses are

eyes and ears of justice”.

Thus, witnesses are important players in the judicial system, who
help the judges in arnving at correct factual findings. The
instrument of evidence is the medium through which facts, either
disputed or required to be proved, are effectively conveyed to the
courts. This evidence n the form of documentary and oral 1s
given by the witnesses. A withess may be a partisan or
Interested witness, I.e., a withess who 1S I1n a near relation with
the victim of crime or 1s concerned with conviction of the accused
person. Even his testimony is relevant, though, stricter scrutiny 1S
required while adjudging the credence of such a victim. However,
apart from these witnesses or the witnesses who may themselves

be the victims, other witnesses may not have any personal

Writ Petition (Crl .1 f201 Page 2 of 41
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interest In the outcome of a case.

system.

Indian Legal System can be termed as ‘pathetic'.

man whose life and faith are so completely one that when the
challenge comes to step out and testify for his faith, he does so,

disregarding all nsks, accepting all consequences’.”

The importance of the witness, particularly in a criminal trial 1s

highlighted in a book I1n the following manner:

"In search of truth, he plays that sacred role of the sun,
which eliminates the darkness of ignorance and illuminates
the face of justice, encircled by dewvils of humanity and
compassion.

XXX XXX XXX

The value of witnesses can't be denied, keeping in view
the dependency of the crniminal proceedings on the
testimonies and cooperation of witnesses In all the stages
of the proceedings, especially 1n those cases where the
prosecution has to establish the guilt with absolute
certainty wvia oral cross-examination of witnesses In
hearngs open to the world at large. In such cases, the
testmony of a withess, even If not as an eye witness, may
prove to be crucial in determining the circumstances in
which the crime might have been committed..."

Notwithstanding the same, the conditions of witnesses in

many threats faced by the witnesses at various stages of an

investigation and then during the tnial of a case. Apart from facing

1

Whittaker Chambers, WITNESS QUOTES (January 7, 2014, 10.30 am),
hitp //www brainyquote com/quotes/keywords/witness

2 witness Protection in Criminal Trial in Incha by Ginish Abhyankar & Asawan Abhyankar

Writ Petition (Crl } No. 156 of 2016

They still help the judicial

In the words of Whittaker Chambers, a witness IS “a

There are
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4)

life threatering ntimidation to himself and to his relatives, he may
have to face the trauma of attending the court regularly. Because
of the lack of Witness Protection Programme in India and the
treatment that 1s meted out to them, there 1s a tendency of
reluctance in coming forward and making statement during the
investigation and/or testfy in courts. These witnesses neither
have any legal remedy nor do they get suitably treated. The
present legal system takes witnesses completely for granted.
They are summoned to court regardless of their financial and
personal condittons. Many times they are made to appear long
after the ncident of the alleged crime, which significantly
hampers therr ability to recall necessary detalls at the time of
actual crime. They are not even suitably remunerated for the loss

of ime and the expenditure towards conveyance etc.

In Swaran Singh vs. State of Punjab® this Court speaking
through Wadhwa, J. expressed view on conditions of witnesses

by stating that:

“The witnesses are harassed a lot. They come from
distant places and see the case 15 adjourned They have
to attend the court many times on ther own. M has
become routine that case 1s adjourned till the witness Is
tired and will stop coming to court. In this process lawyers
also play an important role. Sometimes witness IS
threatened, maimed, or even bribed. There 15 no

3

{2000) 5 SCC 68 at 678

rit Petiti rl } No. 156 of Page 4 of 41



protection to the withesses By adjourning the case the
court also becomes a party to such miscarniage of justice.
The witness 1S not given respect by the court. They are
pulled out of the court room by the peon. After waiting for
the whole day he sees the matter being adjourned. There
is no proper place for him to sit and drink a glass of water.
When he appears, he is subjected to prolong stretched
examinations and cross examinations. For these reasons
persons avoid becoming a witness and because of this
administration of justice are hampered. The witnesses are
not paid money within ttme, The High Courts must be
vigilant in these matters and should avoid harassment in
these matters by subordinate staff. The witnesses should
be paid immediately irrespective of the fact whether he
examines or the matter I1s adjourned The time has come
now that all courts should be linked with each other
through computer, The Bar Council of India has to play
important role in this process to put the criminal justice
system on track. Though the trial judge 1s aware that
witness 1s telling lie still he is not ready to file complaint
against such witness because he I1s reguired to sign the
same. There 15 need to amend section 340(3)(b) of
CrpP.C."

5) It hardly needs to be emphasised that one of the main reasons
for witnesses to turn hostile 1s that they are not accorded
appropriate protection by the State. It 1s a harsh realty,
particularly, in those cases where the accused persons/criminals
are tried for heinous offences, or where the accused persons are
Influential persons or in a dominating position that they make
attempts to terronze or intimidate the witnesses because of which
these witnesses either avoid coming to courts or refrain from
deposing truthfully. This unfortunate situation prevails because of

the reason that the State has not undertaken any protective
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measure to ensure the safety of these withesses, commonly

known as ‘witness protection’.

6)  Over the last many years criminal justice system in this country
has been witness to traumatic experience where witnesses turn
hostile. This has been happening very frequently. There may be

many causes for this sordid phenomena.

7) In Ramesh and Others vs. State of Haryana*, this Court had
indicated some of the reasons which make witnesses turn hostile,

as can be discerned from the following discussion.

"40. In some of the judgments in past few years, this Court
has commented upon such peculiar hehaviour of
witnesses turning hostile and we would like to quote from
few such judgments. InKrnshna Mochiv. State of
Bihar [Krishna Mochi v. State of Bihar, (2002) 6 SCC 81 .
2002 SCC (Cn) 1220] ., this Court observed as under
(SCC p. 104, para 31)

“31. 1t 15 a matter of common experience that Iin
recent times there has been a sharp decline of
ethical values in publhic life even in developed
countries much less developing one, like ours,
where the ratio of dechne 1s higher. Even in
ordinary cases, witnesses are not Inchned to
depose or therr evidence 1s not found to be
credible by courts for manifold reasons. One of the
reasons may be that they do not have courage to
depose against an accused because of threats to
their ife, more so when the offenders are habitual
criminals or high-ups in the Government or close
to powers, which may be political, economic or
other powers including muscle power.”

4 (2017)1 SCC 529
Writ Petition (Crl.) No 156 of 2016 Page 6 of 41



"41. Likewise, in Zahira Habibullah Sheikh (5) v. State of
Guarat [Zahira Habibullah Sheikh (5) v. State of Guarat,
(2006) 3 SCC 374 (2006) 2 SCC (Crn) 8} , thus Court
highlighted the problem with the following observations
(SCC pp. 396-98, paras 40-41)

“40. "Witnesses” as Bentham said' “are the eyes
and ears of justice”. Hence, the importance and
primacy of the quality of triai process. If the
witness himself i1s incapacitated from acting as
eyes and ears of justice, the trial gets putrehed
and paralysed, and it no longer can constitute a
fair trial. The incapacitation may be due to several
factors, like the witness being not in a position for
reasons beyond control to speak the truth in the
court or due to negligence or ignhorance or some
corrupt coliusion. Time has become rnpe to act on
account of numerous experiences faced by the
court on account of frequent turning of witnesses
as hostile, either due to threats, coercion, lures
and monetary considerations at the instance of
those in power, their henchmen and hirelings,
political clouts and patronage and innumerable
other corrupt practices ingeniously adopted to
smother and stifle truth and realittes coming out
to surface.... Broader public and societal interests
require that the victims of the crime who are not
ordinarity parties to prosecution and the interests
of the State represented by their prosecuting
agencies do not suffer.... There comes the need for
protecting the wtness. Time has come when
serious and undiluted thoughts are to be bestowed
for protecting witnesses so that the ultimate truth
presented before the court and justice triumphs
and that the tnal is not reduced to a mockery. ...

41. The State has a definite role to play in
protecting the witnesses, to start with at {east In
sensitive cases involving those in power, who have
potitical patronage and could wield muscle and
money power, to avert tnal getting tainted and
deralled and truth becoming a casualty. As a
protector of its citizens it has to ensure that during
a trial in court the witness could safely depose the
truth without any fear of being haunted by those
against whom he had deposed Every State has a
constitutional obligation and duty to protect the
Ife and liberty of its citizens. That is the
fundamental requirement for observance of the
rule of law. There cannot be any deviation from

Petiti rl. . 156 of 2 Page 7 of 41



this requirement because of any extraneous
factors like caste, creed, religion, political belief or
ideology. Every State i1s supposed to know these
fundamental reguirements and this needs no
retaliation (sic repetition). We can oniy say this
with regard to the cnticism levelled against the
State of Gujarat. Some legislative enactments ke
the Terrorist and Disruptive Activities (Prevention)
Act, 1987 (in short “the TADA Act”) have taken
note of the reluctance shown by witnesses to
depose against people with muscle power, money
power or political power which has become the
order of the day. If ultimately truth 1s to be arrived
at, the eyes and ears of justice have to be
protected so that the interests of justice do not get
Incapacitated n the sense of making the
proceedings before the courts mere mock trials as
are usually seen in movies.”

"42., Likewise, \n Sakshi v. Umion of India [Sakshi v. Union
of India, (2004) 5 SCC 518 2004 SCC (Cri) 1645] , the
menace of withesses turning hostile was agatn described
In the following words (SCC pp. 544-45, para 32)

“32. The mere sight of the accused may induce an
element of extreme fear in the mind of the victim or the
witnesses or can put them in a state of shock. In such a
situation he or she may not be able to give full details
of the incident which may result in miscarriage of
justice. Therefore, a screen or some such arrangement
can be made where the victim or witnesses do not have
to undergo the trauma of seeing the body or the face of
the accused. Often the questions put In cross-
examination are purposely designed to embarrass or
confuse the victims of rape and child abuse. The object
IS that out of the feehng of shame or embarrassment,
the victim may not speak out or give details of certain
acts committed by the accused. It will, therefore, be
better If the questions to be put by the accused in
cross-examination are given (in wnting to the presiding
officer of the court, who may put the same to the victim
or witnesses 1n a language which 1s not embarrassing.
There can hardly be any objection to the other
suggestion given by the petitioner that whenever a
child or victim of rape 1s required to give testimony,
sufficient breaks should be given as and when required.
The provisions of sub-section (2) of Section 327 CrPC
should also apply in inquiry or tnal of offences under
Sections 354 and 377 IPC.”

Writ Petition (Cri.) No. 1 f201 Page 8 of 41



43. In State v. Sanjeev  Nanda [State v. Sanjeev  Nanda,
(2012) 8 SCC 450 : (2012) 4 SCC (Cwv) 487 . (2012) 3
SCC (Cwv) 899] , the Court felt constraned in reiterating
the growing disturbing trend (SCC pp. 486-87, paras 99-
101)

“99. Witness turning hostile 1s a major disturbing factor
faced by the criminal courts in India. Reasons are many
for the witnesses turning hostile, but of late, we see,
especially in high profile cases, there I1s a regulanty n
the witnesses turning hostile, either due to monetary
consideration or by other tempting offers which
undermine the entire criminal justice system and
people carry the impression that the mighty and
powerful can always get away from the clutches of law,
thereby eroding people's faith in the system.

100. This Court n State of U.P.v. Ramesh Prasad
Misra [State of U P v. Ramesh Prasad Misra, (1996) 10
SCC 360 : 1996 SCC (Cri) 1278] held that it 1s equally
settled law that the evidence of a hostile witness could
not be totally rejected, if spoken in favour of the
prosecution or the accused, but it can be subjected to
closest scrutiny and that portion of the evidence which
Is consistent with the case of the prosecution or
defence may be accepted. In K Anbazhaganv. Supt. of
Police [K Anbazhagan v. Supt of Police, (2004) 3 SCC
767 2004 SCC (Cri) 882] , this Court held that if a
court finds that In the process the credit of the witness
has not been completely shaken, he may after reading
and considering the evidence of the witness as a whole,
with due caution, accept, in the light of the evidence on
the record that part of his testimony which it finds to be
creditworthy and act upon it. This 1s exactly what was
done in the instant case by both the triai court and the
High Court [(Sanjeev Nanda v. State, 2009 SCC OnLine
Del 2039 (2009) 160 DLT 775] and they found the
accused guilty.

101. We cannot, however, close our eyes to the
disturbing fact In the instant case where even the
Injured witness, who was present on the spot, turned
hostile. This Court in Manu Sharma v. State (NCT of
Delthi}) [Manu Sharma v. State (NCT of Delthi), (2010) 6
SCC 1 : (2010) 2 SCC (Crm) 1385] and in Zahira
Habibullah Sheikh (5)v. State of Guarat|(Zahira
Habibullah Sheikh (5) v. State of Gujarat, (2006) 3 SCC
374 : {2006) 2 SCC (Cr1) 8] had highlighted the glaring
defects in the system like non-recording of the
statements correctly by the police and the retraction of
the statements by the prosecution witness due to

Writ Petition (Crl ) No. 156 of 2016 Page 9 0of 41



intimidation, inducement and other methods of
manipulation. Courts, however, cannot shut their eyes
to the reality. If a withess becomes hostile to subvert
the judicial process, the court shall not stand as a mute
spectator and every effort should be made to bring
home the truth. Criminal judicial system cannot be
overturned by those gullible witnesses who act under
pressure, inducement or intimidation. Further, Section
193 IPC imposes punishment for giving false evidence
but 1s seldom invoked.”

44. On the analysis of various cases, the following reasons
can be discerned which make witnesses retracting therr
statements before the court and turning hostile

(7} Threat/Intimidation.

(1) Inducement by various means.

(1) Use of muscle and money power by the accused.

(1v) Use of stock withesses.

(v) Protracted tnals.

(vi) Hassles faced by the witnesses during investigation
and trial.

(vii) Non-existence of any clear-cut legislation to check
hostility of witness.

45. Threat and ntmidation has been one of the major
causes for the hostility of witnesses. Bentham said
‘witnesses are the eyes and ears of justice”. When the
witnesses are not able to depose correctly in the court of
law, It results in low rate of conviction and many times
even hardened cnminals escape the conviction It shakes
public confidence in the cnimial justice delivery system. It
ts for this reason there has been a lot of discussion on
witness protection and from various quarters demand 1S
made for the State to play a definite role in coming out with
witness protection programme, at feast in sensitive cases
mvolving those in power, who have political patronage and
could wield muscle and money power, to avert trial getting
tainted and derailed and truth becoming a casualty. A stern
and emphatic message to this effect was given in Zahwra
Habibullah case [Zahwra Habibulfah Sheikh (5) v. State of
Guwarat, (2006) 3 SCC 374 (2006) 2 SCC (Cn) 8] as well.

46. Justifying the measures to be taken for witness
protection to enable the witnesses to depose truthfully and
without fear, Justice Malmath Committee Report on
Reforms of Criminal Justice System, 2003 has remarked
as under

Writ Petition (Crl } No. 156 of 2016 Page 10 of 41



“11.3. Another major problem Is about safety of
witnesses and therr family members who face
danger at different stages. They are often
threatened and the seriousness of the threat
depends upon the type of the case and the
background of the accused and his family. Many
times crucial witnesses are threatened or injured
prior to their testifying in the court. If the witness
Is still not amenable he may even be murdered. In
such situations the witness will not come forward
to give evidence unless he is assured of protection
or 1s guaranteed anonymity of some form of
physical disguise. ... Time has come for a
comprehensive law being enacted for protection of
the withess and members of his family.”

47. Almost to similar effect are the observations of
the Law Commission of India in its 198th Report
[ Report on “witness identity protection and
witness protection programmes”.] , as can be seen
from the following discussion therein.

“The reason Is not far to seek. In the case of
victims of terrorism and sexual offences against
women and juveniles, we are dealing with a
section of society consisting of very vulnerable
people, be they victims or witnesses. The victims
and witnesses are under fear of or danger to their
lives or lives of their relations or to their property.
It is obvious that in the case of serious offences
under the Indian Penal Code, 1860 and other
special enactments, some of which we have
referred to above, there are bound to be
absolutely similar situations for wvictims and
witnesses. While in the case of certain offences
under special statutes such fear or danger to
victims and witnesses may be more common and
pronounced, In the case of victims and witnesses
involved or concerned with some serious offences,
fear may be no less important. Obviously, If the
trial 1n the case of special offences i1s to be fair
both to the accused as well as to the
victims/witnesses, then there 1s no reason as to
why 1t should not be equally fair in the case of
other general offences of serious nature falling
under the Indian Penal Code, 1860 It is the fear or
danger or rather the hkehhood thereof that 1s
common to both cases. That 1s why severatl

Writ Petiti rl.} No. f201 Page 11 of 41



general statutes In other countries provide for
victim and witness protection.”

8)  Allthis has created problems of low convictions in India. This has
serious repercussions on the crniminal justice system itself,
Criminal justice is closely associated with human rights.
Whereas, on the one hand, it 1s to be ensured that no iInnocent
person I1s convicted and thereby deprived of his liberty, 1t 1s of
equal importance to ensure, on the other hand, that vicitms of
crime get justice by punishing the offender. In this whole
process, protection of witnesses assumes significance to enable
them to depose fearlessly and truthfully. That would also ensure

fair trial as well, which 1s another concomitant of the rule of law.

9)  Since this case relates to the issue of protection of witnesses, we
are eschewing any further discussion on other miseries faced by
the witnesses, though we emphasise the need for addressing
other problems as well, at appropnate level, if the cnmimal justice
system in this country 1S to succeed. Adverting to the importance
of witness protection, we may mention that it has been
highlighted and emphasised by the courts in India, Including this
Court, time and agam. Issues of protection of identity of

witnesses and witness protection programme have been raised in
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11)

number of jJudgments like NHRC vs. State of Gujarat®, People’s
Union for Civil Liberties (PUCL) vs. Union of India®, Zahira
vs. State of Gujarat’, Sakshi vs. Union of India® and Zahira

Habibulla Sheikh vs. Gujarat®.

In People’s Union for Civil Liberties, wherein constitutionality
some of the provisions of the Prevention of Terrorism Act (POTA),
2002, were challenged, the Court carefully analyzed Section 30
of the Act, which had mentioned about the protection of
witnesses. This provision provides for the proceedings to be held
in camera tn order to keep the identity of witness confidential. The
Court felt the reality that very often witnesses do not come
forward to testify before court in serious crimes. Witnesses are
not ready to give evidence mainly because their lives might be In
danger. in the court's view, Section 30 of the Act maintains a
balance between the rnights of a witness, the rights of an accused
and the interest of the public. However, secrecy of the witness IS

an exception and not a rule under this section.

The protection of a child witness, who may also be a victim,

(Sl =~ RN I I 8|

2003 (9) SCALE 329
2003 (10( SCALE 967
(2004) 4 SCC 158
(2004) 5 SCC 518
2006 (3) SCALE 967
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b)

d)

becomes all the more important. In Sakshi vs. Union of India®,
the Court stressed that there is a dire need to come up with a
legislation for the protection of witnesses. The Court also had
issued certain guidelines on the procedure of taking of evidence
from a child witness. The Court also pointed out the need for
special protection to a vicim of sexual abuse at the time of
recording her statement in court. The petitioner In that case had
given certain suggestions for effectively dealing with the special
provisions for testimony in child sexual abuse cases, which were

as follows:

The judges shall allow the use of a videotaped interview of the

testimony of the child in the presence of a child-support person.

A child could be permitted to testufy through closed circuit
television or from behind a screen to acquire an honest and frank

account of the acts complained of without any fear.

Only the judge should be allowed to cross-examine a minor on
the basis of the questions given by the defence in writing after the

examination of the minor.

Dunng the testimony of the child, sufficient interval should be

provided as and when she requires it.

10 {2004) 5 SCC 518
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12} In some other judgments, this Court gave some more guidelines,

In the following manner.

a) Sections 354 and 377 of the Indian Penal Code should be tried
and inquired on the same principles mentioned under sub-

section (2) of Section 327 Cr.P.C.

b)  While holding the trial of rape or child sex abuse, some sort of
arrangements like a screen or something like it may be used so
as to make sure that victm or witnesses (who are equally
vuinerable and need protection like the victim) do not confront the

accused:

c)  Questions raised during the cross-examination by the counsel of
the accused that are directly related to and be reminiscent to the
victim or the witnesses of the incident should be written down and
given to the prestding officer of the court in advance. The
presiding officer must put forth those questions to the victim or
witness 1N simple and clear language and as far as possible

without making her uncomfortable;

13) It hardly needs to be emphasised that faiure to hear matenal
witness I1s demal of fair tnal. The practice, however, to give

protection to the witnesses 1s based on ad hocism, 1.e., on case
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to case basis. The Courts have also, in the process, adopted
different means to ensure witness protection, which can be stated
In brief detail

(a) Publication of evidence of the witness only during the
course of trial and not after [Naresh Shridhar Mirajkar and
Others vs. State of Maharashtra and Another; [1966 (3) SCR
744]

(b) Re-trial allowed due to apprehension and threat to the life of
witness [Sunil Kumar Pal vs. Phota Sheikh and Other; AIR
1984 SC 1591]

(¢} Necessity of anonymity for vicims In cases of rape [Delhi
Domestic Working Women’s Forum vs. Union of India; (1995}
1S8CC 14)]

(d) Discouraging the practice of obtaining adjournments in
cases when witness IS present and accused 1s absent. [State of
U.P. vs. Shambhu Nath Singh; (2001) 4 SCC 667]

(e} Making threatening of witnesses as a ground for
cancellation of ball [Ram Govind Upadhyay v. Sudarshan
Singh; Il (2002) SLT 587]

(H Cross-examination by video conferencing — This I1s one
of the innovative methods devised, which 1s specifically helpful to

the victims of sexual crimes, particularly, child witnesses who are
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14)

15)

victims of crime as well.

In the instant case itself the petitioners have approached this
Court with the allegations that in the tnials that are going on
against Asaram, who is charged with the offence of committing
rapes In numerous cases, the witnesses have been threatened
with sernous consequences In case they depose against Asaram.
It 1s alleged that as many as 10 witnesses have already been

attacked and three witnesses have been killed.

There are four pettioners in this petition. These petitioners
Include a witness, father of a murdered witness, father of the child
rape victim and a journalist who escaped a murder attempt by
goons of godman Asaram and his son Naryana Sai and still faces
death threats by a jalled sharpshooter of Asaram and Narayan
Sal. It 1s stated that Petitoner No. 1 Mahender Chawla
miraculously survived a murder attempt on his life for daring to
testify against so called godman, Asaram Bapu and his son
Narayan Sai in horrifying cases of rape of a child and two sisters.
Petitioner no. 1 also witnessed Narayan Sal doing Tantnk
Practice on a dead body of a child in an Asaram in Madhya
Pradesh, in which tult date there has not been any investigation

due to the influence of Asaram. Petitioner no. 2 Naresh Gupta is
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the father of a murdered witness, named, Akhil Gupta. Akhil was
killed for daring to be a witness against Asaram. Petitioner no. 3
Karamvir Singh 1s the father of a child, who was raped by
Asaram. Petitioner no. 3's son Somvir was threatened by 2
attackers despite having State police security. The attackers
were apprehended and released on ball. Shockingly the same
attacker, named Narayan Pandey, later killed a rape-case
prosecution witness Kripal Singh. The child rape victim's family
has been attacked, threatened and [ives in constant fear. It 1S
also alleged that despite being threatened, the Uttar Pradesh
Police shockingly withdrew half of their secunity. Petitioner no 4,
Narendra Yadav I1s a journalist who survived a murder attempt on
his life because he dared to write articles to the dislike of Asaram
Bapu and Narayan Sai. He now lives in constant fear of being
killed as the Uttar Pradesh Police has given him a soltary
secunty guard for just eight hours a day, leaving him to fend for
himself through the remaining 16 hours. it I1s also averred that the
sharp shooter of Asaram, Narayan Pandey, who I1s in jal for
murdering a witness Kripal Singh, writes threatening letters to him

from inside the jail.

16) The petiioners have prayed for a court monitored SIT or a CBI
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17)

18)

probe. It s stated by the petitioners that the prevalling feeling of
fear amongst witnesses In the country seriously impairs the right
of the people of this country to live in a free society governed by
rule of law. The night to testify in courts in a free and fair manner
without any pressure and threat whatsoever I1s under serious
attack today. If one i1s unable to testify in courts due to threats or
other pressures, then 1t 1s a clear violation of Article 21 of the
Constitution.  The nght to life guaranteed to the people of this
country also includes in its fold the night to live In a society, which
Is free from crime and fear and night of witnesses to testify In

courts without fear or pressure.

The petitioners had nitally 1mpleaded Union of India as
Respondent No. 1 and States of Haryana, Uttar Pradesh,
Rajasthan, Gujarat and Madhya Pradesh as Respondent Nos. 2

to 6.

Appreciating the importance and sernousness of the matter, this
Court 1ssued show cause notices In the petition on November 18,
2016. After the service of the notice when the matter came up for
hearing on March 24, 2017, this Court also directed the States of
Uttar Pradesh and Haryana to ensure full and proper protection to

the petitioners by providing adequate security.
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19) When the matter was again listed on August 28, 2017, Mr. K.K.

20)

21)

Venugopal, learned Attorney General appeared on behalf of the
Union of India, along with Ms. Pinky Anand, Additional Solicitor
General. It was pointed out that since this Court was primarily
dealing with the issue pertaining to witness protection
programme, it would be appropnate that other States are also
impleaded inasmuch as the 1ssue had PAN India significant and
witness protection programme should be available in all the
States. The petitioners were, accordingly, directed to implead
other States as well and they be served with the notice of this
petition. This 1s how the coverage of the petition has been
extended to the entire country, encompassing all the States and

Union Territories,

The petition was amended and all the States and Union
Territories have been served and are represented through their
respective counsel. When the matter was thereafter taken up for
hearing on November 17, 2017 all the respondents were called
upon to file therr responses indicating as to what steps could be

taken to have the witness protection programme in place.

Mr. Venugopal, learned Attorney General for India was also
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requested to give suggestions in the form of a draft scheme. Itis
heartening to note that Union of India cid not take this petition as
adversarial and understood the necessity of having such a
scheme n the larger public interest. With this sensitivity in mind,
Ministry of Home Affairs have prepared a draft witness protection
scheme, 2018 and placed the same on record of this case. This
was noted in the orders dated Apnl 13, 2018 and the State
Governments as well as Union Terrnitories, who had already been
supphed with the copy of the draft scheme by the Ministry itself,
were asked to furnish therr comments by May 31, 2018 to the
Ministry of Home Affairs. The Union Government was impressed
upon to finaise the scheme after receving the
comments/suggestions from the various Governments. Order
dated Aprit 13, 2018, incorporating the aforesaid aspects, Is
reproduced below.

"We are informed that the Ministry of Home Affairs has

prepared a draft Witness Protection Scheme 2018. A copy

of the said draft scheme 1s handed over to us in the court

today. Vide letter dated 22nd March, 2018, a copy of the

said scheme is also provided to ali the State Governments

and the Umon Territonies Administration regquesting them to

furnish ther comments by 9th Apnl, 2018. Thereafter,

again by reminder dated 11th April, 2018 all the State

Governments and Union Territories were asked to furnish

theirr comments by 31st May, 2018

We expect all the State Governments as well as the Union

Terrntories to furmish ther comments by the aforesaid

stipulated date of 31st May, 2018 to the Ministry of Home
Affairs. After receiving the comments/suggestions the draft

Writ Petiti rl } No. 1 f20i6 Page 21 of 41



22)

23)

Witness Protection Scheme 2018 shall be finalized by the
Government, Ministry of Home Affarrs before the next date

List the matter in the second week of August, 2018.

Learned amicus curiae I1s also at liberty to furnish his
suggestions.”

When the matter was taken up on November 19, 2018, the
learned Attorney General informed that after taking the inputs
from various States and Union Terntories, Central Government
had finalized the scheme and filed it in thus Court on November
06, 2018 supported by its affidavit. He was also candid i his
submission that this Court can pass appropriate orders directing
all the States to adopt that scheme and provide a witness
protection n accordance therewith tll the tme appropnate

legislation in this behalf 1s passed.

We may place on record that as per the affidavit of the Central
Government, the Witness Protection Scheme, 2018 1s based on
the inputs received from 18 States/Union Territories, 5 States
Legal Services Authorities and open sources Including civil
soctety, three High Courts as well as from Police personnel. 1tis
also stated that the scheme has been finalised in consultation
with National Legal Services Authornty (NALSA). It 1S mentioned

that the aim and objective of the scheme s to ensure that the
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24)

25)

investigation, prosecution and trial of cniminal offences 1s not
prejudiced because witnesses are intimidated or frightened to
give evidence without protection from violent or other cniminal
recrimination. It aims to promote law enforcement by facilitating
the protection of persons who are involved directly or indirectly in
providing assistance to cnminal law enforcement agencies and

overall administration of justice.

The affidavit further emphasises that the witnesses need to be
given the confidence to come forward to assist law enforcement
and judicial authorities with full assurance of safety and the
present Scheme is aimed to identify the senes of measures that
may be adopted to safeguard witnesses and therr family
members from ntimidate and threats agamnst ther lives,

reputation and property.

At this stage, we reproduce Witness Protection Scheme, 2018 as

filed, in its entirety.

"Witness Protection Scheme, 2018

PREFACE
Aims & Objective

The ability of a witness to give testimony in a judicial
settng or to cooperate with law enforcement and
Investigations without fear of inumidation or repnsal 1s
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essential in maintaining the rule of law. The objective of
this Scheme s to ensure that the nvestigation,
prosecution and tnal of criminal offences is not prejudiced
because witnesses are intimidated or frightened to give
evidence without protection from violent or other criminal
recnmination. It aims to promote law enforcement by
facitatng the protection of persons who are involved
directly or indirectly in providing assistance to cnminal law
enforcement agencies and overall administration of
Justice. Witnesses need to be given the confidence to
come forward to assist law enforcement and Judicial
Authorites with full assurance of safety. It 1s aimed to
identify seres of measures that may be adopted to
safeguard witnesses and ther familly members from
intimidation and threats against therr ives, reputation and

property.

Need and justification for the scheme:

Jeremy Bentham has said that "Witnesses are the eyes
and ears of justice " In cases involving influential people,
witnesses turn hostile because of threat to lfe and
property. Witnesses find that there 1s no legal obligation by
the state for extending any security.

Hon'ble Supreme Court of India also held in State of Guyrat
v. Anirudh Singh (1997) 6 SCC 514 that "It i1s the salutary
duty of every witness who has the knowledge of the
commission of the cnme, to assist the State in giving
evidence." Malimath Committee on Reforms of Criminal
Justice System, 2003 said in its report that “By giving
evidence relating to the commission of an offence, he
performs a sacred duty of assisting the court to discover
the truth”. Zahira Habibulla H. Shiekh and Another v. State
of Gujarat 2004 (4) SCC 158 SC while defining Fair Trial
said “If the witnesses get threatened or are forced to give
false evidence that also would not result in a fair tnal”.

First ever reference to Witness Protection in India came In
14" Report of the Law Commission of India in 1958,
Further reference on the subject are found in 154" and
178" report of the Law Commission in India. 198" Report
of the Law Commuission of India titled as "Witness ldentity
Protection and Witness Protection Programmes, 2006" 1s
dedicated to the subject

Hon'ble Supreme Court observed in Zahira case supra,
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“country can afford to expose its morally correct citizens to
the perl of being harassed by ant-social elements like
rapists and murderers” The 4™ National Police
Commission Report, 1980 noted ‘prosecution witnesses
are turntng hostile because of pressure of accused and
there 1s need of regulation to check manipulation of
witnesses.”

Legislature has introduced Section 195A IPC n 2006
making Cnminal Intimidation of Withesses a criminal
offence punishable with seven years of impnsonment,
Likewise, in statues namely Juvenile Justice (Acre and
Protection of Children) Act, 2015, Whistie Blowers
Protection Act, 2011, Protection of Children from Sexual
Castes and Tnibes (Prevention of Atrocities) Act, 1989 also
provides for safeguarding witnesses again the threats.
However no formal structured programme has been
introduced as on date for addressing the 1ssue of witness
protection in a holistic manner.

In recent year’s extremusm, terronsm and organized
crimes have grown and are becoming stronger and more
diverse. In the investigation becoming and prosecution of
such crimes, 1t 1s essential that witnesses, have trust in
cnminal justice system Witnesses need to have the
confidence to come forward to assist law enforcement and
prosecuting agencies They need to be assured that they
will receive support and protection from intmidatton and
the harm that cnminal groups mught seek to inflict upon
them n order to discourage them from co-operating with
the law enforcement agencies and deposing before the
court of law. Hence, 1t 1s high time that a scheme is put In
place for addressing the i1ssues of witness protection
uniformly in the country

Scope of the Scheme:

Witness Protection may be as simple as providing a police
escort to the witness up to the Courtroom or using modern
communication technology (such as audic video means)
for recording of testimony In other more complex cases,
mvolving organised cniminal  group,  extraordinary
measures are required to ensure the witness's safety viz.
anonymity, offering temporary residence in a safe house,
giving a new identity, and relocation of the witness at an
undisciosed place. However, Witness protection needs of
a witness may have to be viewed on case to case basis
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depending upon therr vulnerability and threat perception.

1. SHORT TITLE AND COMMENCEMENT:

(&) The Scheme shall be called “Witness Protection
Scheme, 2018"
(b) It shall come into force from the date of Notufication.

Part |
2. DEFINITIONS:

(a) "Code" means the Code of Criminal Procedure, 1973
(2 of 1974),

(b} “Concealment of Identity of Witness” means and
includes any condition prohibiting publication or revealing,
In any manner, directly or indirectly, of the name, address
and other particulars which may lead to the identification of
the witness during investigation, tnal and post-trial stage,

(c) “Competent Authority” means a Standing Committee
In each District charred by District and Sessions Judge
with Head of the Police in the District as Member and
Head of the Prosecution in the District as its Member
Secretary

(d) “Family Member” includes parents/guardian, spouse,
Iive-in partner, siblings, children.grandchildren of the
witness,

(e) "Form™ means “Witness Protection Application Form”
appended to this Scheme,

(i “In Camera Proceedings” means proceedings
wherein the Competent Authority/Court allows only those
persons who are necessary to be present while hearing
and deciding the witness protection application or
deposing in the court,

(@) “Live Link” means and include a live video link or
other such arrangement whereby a witness, while not
being physically present in the courtroom for deposing in
the matter or interacting with the Competent Authonty,

(h) “Witness Protection Measures” means measures
spelt out in Clause 7, Part-lll, Part-lV and Part V of the
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Scheme.

(1) "Offence" means those offences which are punishable
with death or Ife imprisonment or an imprisonment up to
seven years and above and also offences punishable
punishable under Section 354, 354A, 354B, 354C, 354D
and 509 of IPC.

() "Threat Analysis Report" means a detalled report
prepared and submitted by the Head of the Police in the
Distnict Investigating the case with regard to the
seriousness and credibility of the threat perception to the
witness or his family members. It shall contain specific
detals about the nature of threats by the witness or his
family to therr life, reputaton or property apart from
analyzing the extent, the or persons making the threat,
have the intent, motive and resources to implement the
theats.

it shall also categorize the threat perception apart from
suggesting the specific witness protection measures which
deserves to be taken in the matter,

(k) “Witness” means any person, who posses information
or document about any offence,

() “Witness Pratection Application” means an application
moved by the witness in the prescnbed form before a
Competent Authority for seeking Witness Protection Order.
tt can be moved by the witness, his family member, his
duly engaged counsel or IQ/SHO/SDPO/Prnison SP
concerned and the same shall preferably be got forwarded
through the Prosecutor concerned,

(m) “"Witness Protection Fund” means the fund created for
bearing the expenses incurred during the implementation
of Witness Protection Order passed by the Competent
Authority under this scheme;

(n) "Witness Protection Order” means an order passed by
the Competent Authonty detaling the witness protection
measures to be taken

(o) “Witness Protection Cell" means a dedicated Cell of
State/UT Police or Central Police Agencies assigned the
duty to implement the witness protection order.
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Part Il

3. CATEGORIES OF WITNESS AS PER THREAT
PERCEPTION:

Category ‘A" Where the threat extends 1o ife of witness or
his family members, during investigation/trial or thereafter.

Category 'B' . Where the threat extends to safety,
reputation or property of the witness or his family
members, during the investigation/trial or thereafter.

Category 'C’  Where the threat 1s moderate and extends
to harassment or intimidation of the witness or his family
member's, reputatton or property, during the
investigation/tnial or thereafter.

4. STATE WITNESS PROTECTION FUND:

(a) There shall be a Fund, namely, the Witness Protection
Fund from which the expenses mncurred during the
implementation of Witness Protection Order passed by the
Competent Authornty and other related expenditure, shall
be met

(b) The Witness Protection Fund shall comprise the
following'-
I. Budgetary allocation made in the Annual Budget by
the State Government;
. Receipt of amount of costs imposed/ordered to be
deposited by the courts/tnbunals 1n the Witness
Protection Fund,
. Donations/contnibutions from Chantable Institutions/
Organizations and individuals permitted by Central/State
Governments.
Iv. ~Funds contnbuted wunder Corporate Social
Responsibility.

(c) The sad Fund shall be operated by the
Department/Mimistry of  Home  under  State/UT
Government,

5. FILING OF APPLICATION BEFORE COMPETENT
AUTHORITY:
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The application for seeking protection order under this
scheme can be filed in the prescribed form before the
Competent Authonty of the concerned District where the
offence 1s committed, through 1ts Member Secretary along
with supporting documents, If any.

6. PROCEDURE FOR PROCESSING THE
APPLICATION:

(a) As and when an application i1s received by the Member
Secretary of the Competent Authority, 1n the prescribed
form, it shall forthwith pass an order for calling for the
Threat Analysis Report from the ACP/DSP in charge of the
concerned Police Sub-Division.

(b) Depending upon the urgency In the matter owing to
imminent threat, the Competent Authority can pass orders
for interim protection of the witness or his family members
during the pendency of the applcation.

(c) The Threat Analysis Report shall be prepared
expeditiously while maintaining full confidentiality and it
shall reach the Competent Authonty within five working
days of receipt of the order.

(d) The Threat Analysis Report shall categonze the threat
perception and also include suggestive protection
measures for providing adequate protection to the witness
or his family.

(e) While processing the applhcation for witness protection,
the Competent Authonty shall also interact preferably in
person and If not possible through electronic means with
the witness and/or his family members/employers or any
other person deemed fit so as to ascertain the witness
protection needs of the witness.

(f) All the hearings on Witness Protection Application shall
be held in-camera by the Competent Authonty while
maintaining full confidentiality.

(g) An application shall be disposed of within five working
days of receipt of Threat Analysis Report from the Police
authorities

(h} The Witness Protection Order passed by the
Competent Authority shall be implemented by the Witness
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Protection Cell of the State/UT or the Trial Court, as the
case may be. Overall responsibility of implementation of
alt witness protection orders passed by the Competent
Authorty shall le on the Head of the Police in the
State/UT.

However the Witness Protection Order passed by the
Competent Authonty for change of identty and/or
relocation shall be implemented by the Department of
Home of the concerned State/UT.

(0 Upon passing of a Witness Protection Order, the
Witness Protection Cell shall file a monthly follow-up report
before the Competent Authonty.

() In case, the Competent Authority finds that there I1s a
need to revise the Witness Protection Order or an
application 1s moved in this regard, and upon completton of
tnal, a fresh Threat Analysis Report shall be called from
the ACP/DSP in charge of the concerned Police Sub-
Diviston.

7. TYPES OF PROTECTION MEASURES:

The witness protection measures ordered shall be
proportionate to the threat and shall be for a specific
duration not exceeding three months at a tme. They may
include

(a) Ensuring that witness and accused do not come face to
face during investigation or tnal;

(b) Monitoring of mad and telephone calls,
(c) Arrangement with the telephone company to change
the witness’s telephone number or assign him or her an

unhsted telephone number,

(d) Installation of secunty devices in the witness's home
such as secunty doors, CCTV, alarms, fencing etc,

(e) Concealment of identity of the witness by referring to
him/her with the changed name or alphabet,

(f) Emergency contact persons for the witness,
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(g) Close protection, regular patroling around the
witness'’s house,

(h) Temporary change of residence to a relative’s house or
a nearby town;

() Escort to and from the court and provision of
Government vehicle or a State funded conveyance for the
date of hearing;

() Holding of in-camera tnials,

(k) Allowing a support person to remain present during
recording of statement and deposition,

() Usage of specially designed vuinerable witness court
rooms which have special arrangements like live video
links, one way mirrors and screens apart from separate
passages for witnesses and accused, with option to modtfy
the image of face of the witness and to modify the audio
feed of the witness’ voice, so that he/she i1s not identifiable,

(m) Ensurning expeditious recording of deposition during
tnal on day to day basis without adjournments,

(n) Awarding time to time periodical financial aids/grants to
the witness from Witness Protection Fund for the purpose
of re-location, sustenance or startng a new
vocation/profession, If desired;

(o) Any other form of protection measures considered
necessary.

8. MONITORING AND REVIEW:

Once the protection order 1s passed, the Competent
Authonty would monitor its implementation and can review
the same In terms of follow-up reports recetved in the
matter. However, the Competent Authority shall review the
Witness Protection Order on a quarterly basis based on
the monthly follow-up report submitted by the Witness
Protection Cell.
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Part il

9. PROTECTION OF IDENTITY :-

During the course of investigation or tnal of any offence,
an application for seeking dentity protection can be filed in
the prescribed form before the Competent Authonty
through its Member Secretary.

Upon receipt of the application, the Member Secretary of
the Competent Authonty shall call for the Threat Analysis
Report. The Competent Authonty shall examine the
witness or his family members or any other person it deem
fit to ascertain whether there I1s necessity to pass an
identity protection order.

During the course of hearing of the application, the identity
of the witness shall not be revealed to any other person,
which is likely to lead to the witness identification. The
Competent Authonty can thereafter, dispose of the
application as per materal avallable on record

Once, an order for protection of identity of witness 1s
passed by the Competent Authonty, it shall be the
responsibility of Witness Protection Cell to ensure that
identity of such witness/hus or her family members
including name/parentage/occupationfaddress/digital
footprints are fully protected.

As long as identity of any witness 1s protected under an
order of the Competent Authonty, the Witness Protection
Cell shall provide details of persons who can be contacted
by the witness in case of emergency

Part IV
10. CHANGE OF IDENTITY:-
In appropnate cases, where there 1S a request from the
witness for change of identity and based on the Threat
Analysis Report, a decision can he taken for conferring a
new identity to the witness by the Competent Authority.
Conferring new identities includes new

name/profession/parentage and providing supporting
documents acceptable by the Government Agencies. The
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new identities should not deprive the witness from existing
educational/ professional/property rights.

PartV
11. RELOCATION OF WITNESS:

in appropnate cases, where there 15 a request from the
witness for relocation and based on the Threat Analysis
Report, a decision can be taken for relocation of the
witness by the Competent Authority.

The Competent Authority may pass an order for witness
relocation to a safer place within the State/UT or territory
of the Indian Union keeping In view the safety, welfare and
wellbeing of the witness. The expenses shall be borne by
the Witness Protection Fund.

Part VI

12. WITNESSES TQ BE APPRISED OF THE SCHEME:

Every state shall give wide publicity to this Scheme. The
IO and the Court shall inform witnesses about the
existence of "Witness Protection Scheme” and its salent
features.

13. CONFIDENTIALITY AND PRESERVATION OF
RECORDS:

All stakeholders including the Police, the Prosecution
Department, Court Staff, Lawyers from both sides shall
maintain full confidentality and shall ensure that under no
circumstance, any record, document or information n
relation to the proceedings under this scheme shall be
shared with any person in any manner except with the
Trnial Court/Appellate Court and that too, on a written
order.

All the records pertaining to proceedings under this
scheme shall be preserved tilt such time the related trial or
appeal thereof is pending before a Court of Law. After one
year of disposal of the last Court proceedings, the hard
copy of the records can be weeded out by the Competent
Authority after preserving the scanned soft copies of the
same.
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14. RECOVERY OF EXPENSES:

In case the witness has lodged a false complaint, the
Home Department of the concerned Government can
inittate  proceedings for recovery of the expenditure
incurred from the Witness Protection Fund.

15. REVIEW:

In case the witness or the police authorities are aggneved
by the decisions of the Competent Authornty, a review
application may be filed within 15 days of passing of the
orders by the Competent Authority

Witness Protection Scheme, 2018
Witness Protection Application
under
Witness Protection Scheme, 2018

Before, (To be filed in duplicate)
The Competent Authority,
DISHICT. .o

Application for

1. Witness Protection

2. Witness Identity Protection
3. New ldentity

4, Witness Relocation

1 Particulars of the Witness (Fill In
Capital) ‘ -
1) Name --
2) Age --
3) Gender (Male/Female/Other) ------rmmeesemsrroronenees
4} Father's/Mather's Name — --—----
5} Residential Address 000 seesseemeecesmeeeeeeeeees
.6) Name and other details of family |----cesremmmmmnee- |
members of the witness who are  |---------—--------- .
. receiving or percewing threats — |------eeseeemsnan- i
7) Contact details (Mobilefe-maul) !

2. Particulars of Criminal matter  ccceecersemesnmee s
DFIRNe e
2} Under Section .
3) Police Station --
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4) District e meeeeee
5) D.D. No. (in case FIR not yet‘ -----------
registered}) |

6) Cr.Case No (in case of private

complaint) | %
3. ‘Particulars of the Accused (f (P
avaitable/known) e

1) Name JE— --- |
2)Address  meee

3) Phone No.

4) Emai id

4, Name & other particulars of thej------
.person giving/suspected of gwing|------ --
threats e

5. Nature of threat perception. Please'-------------s--o-
give brief details of threat received 1N --------~-=nenn---
the matter with specific date, place, i------ |
mode and words used e e LRI

6. Type of witness protection measures - 1

'prayed by/for the withess ~ 'eemersememeee e

_— —_ —_ — —_ —

7. Details of Intenm / urgent WItNESS --------o-memememmmmmrennae
Protection needs, if required  ceeeeememeeeieeee

« Applcantwitness can use extra sheets for giving
additional information.

(Full Name with signature)

Date. ....coceeevriiivniiiiiiniins
Place .....oovcvveericinnninns
UNDERTAKING
1. | undertake that | shall fully cooperate with the

competent authority and the Department of Home of the
State and Witness Protection Cell.

2. | certfy that the information provided by me n this
application Is true and correct to my best knowledge and
belef.
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26)

27)

3. | understand that in case, information given by me
In this application 1s found to be false, competent authority
under the scheme reserves the nght to recover the
expenses Incurred on me from out of the Witness
Protection Fund.

(Full Name with signature)

As is clear from its reading, the essential features of the Witness
Protection Scheme, 2018 include identifying categones of threat
perceptions, preparation of a “Threat Analysis Report” by the
Head of the Police, types of protection measures hike ensuring
that the witness and accused do not come face to face during
Investigation etc. protection of identuty, change of identity,
relocation of witness, witnesses to he apprised of the scheme,
confidentialty and preservation of records, recovery of expenses

etc.

Since it 1s beneficial and benevolent scheme which is amed at
strengthening the cniminal justice system n this country, which
shall in turn ensure not only access to justice but also advance
the cause the justice itself, all the States and Union Territories
also accepted that suttable directions can be passed by the court

to enforce the said Scheme as a mandate of the court tll the
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28)

29)

enactment of a statute by the Legislatures.

it 1s clear from the aforesaid events that the Scheme is the
outcome of the efforts put in by the Central Government with due
assistance not only from the State Governments as well as Union
Terntories but other stakeholders including Police personnel,
NALSA and State Legal Services Authorities, High Courts and
even cwvil society. There 1S no reason not to accede to the
aforesaid submission of the learned Attorney General and other

respondents,

As pointed out above, \n Sakshi’s case, the Court had insisted
about the need to come up with a legislation for the protection of
witnesses. It had even requested the Law Commission to
examine certain aspects, which resulted to 172nd review of rape
laws by the Law Commission. However, the Court specifically
rejected the suggestion of the Law Commission regarding
examination of vulnerable witnesses in the absence of accused.
Having regard to the provisions of Section 273 of the Code of
Criminal Procedure, which i1s based on the tenets of principle of
natural justice, that the witness must be examined in the
presence of the accused, such a principle cannot be sacnficed in

trials and In inquines regarding sexual offences. In such a

Writ Petition (Crl.}) No. of 201 Page 37 of 41



30)

31)

scenario examination of these witnesses through video
conferencing provides the solution which balances the interest of

the accused as well as vulnerable withesses.

Part 1I(7)(L) of the Witness Protection Scheme, 2018 provides for
usage of specially designed court room having special
arrangements like hve links, one way mirrors, and screens apart
from separate passages for witnesses and accused with the
option to modify the image of the face of the witness and to
modify the audio feed of the witness’s voice, so that he/she Is not

identified.

In consonance with the same, the Delhi Judiciary has already
established four Vulnerable Witness Deposition Complexes in the
National Capital Terntory, the latest one being at the Dwarka
District Court, which was established in February, 2017. This
complex provides facilities Iike separate witness room, separate
accused room, play area for the child witnesses, pantry, separate
tollet and an exclusive & comfortable waiting area and Is
equipped with all faciliies of audio-visual exchange for a free
Interface between the presiding Judge, the witness and the
accused without witness facing the accused. The complex has a

separate entry for vulnerable witnesses, so that they do not come
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In direct contact with accused at any pomnt of time. There are
provisions for support persons, pre-trial court visit and facilities for
pick and drop of the witnesses from their residence. In this way,
all possible efforts have been made for providing comfortable
environment to vulnerable witnesses at this complex in order to

enable them to give their best evidence in cniminal proceedings.

32) One of the main reasons behind establishing these Vulnerable
Witness Deposition Complexes was that a large percentage of
acquittals in crimmal cases Is due to witnesses turning hostile and
giving false testimonies, mostly due to lack of protection for them

and their families, especially in case of women and children.

33) In fact, the Supreme Court t00, In The State of Maharashtra v.
Bandu @ Daulat (Order dt. 24.20.2017 in Cri. Appeal No.

1820/2017) has directed as follows.

"10. ... there should be special centres for examination of
vulnerable witnesses in cnminal cases In the interest of
conducive environment 1n Court so as to encourage a
vulnerable victim to make a statement. Such centres ought
to be set up with all necessary safeguards. Our attention
has been drawn to guidelines 1ssued by the Delh: High
Court for recording evidence of vulnerable witnesses In
criminal matters and also the fact that four special centres
have been set up at Delhi for the purpose.

Fekdhokok

12. The directions of Delht High Court and setting up of
special centres for vulnerable witnesses as noted above
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34)

35)

are consistent with the decision of this Court and
supplement the same. We are of the view that all High
Courts can adopt such guidelines if the same have not yet
been adopted with such modifications as may be deemed
necessary. Settng up of one center for vulnerable
witnesses may be perhaps required almost in every district
In the country. All the High Courts may take approprate
steps In this direction in due course In phases. At least two
such centres In the junisdiction of each High Court may be
set up within three months from today. Thereafter, more
such centres may be set up as per decision of the High
Courts.”

One thing which emerges from the aforesaid discussion 1S that
there is a paramount need to have witness protection regime, in a
statutory form, which all the stakeholders and all the players In
the cnminal justice system concede. At the same time no such
legislation has been brought about. These are the considerations
which had influenced this Court to have a holistic regime of
withess protection which should be considered as law under

Article 141 of the Constitution till a surtable law 1s framed.

We, accordingly, direct that -

() This Court has given its imprnimatur to the Scheme prepared
by respondent No.1 which 1s approved hereby. It comes into

effect forthwith.

(1)  The Union of India as well as States and Union Territories

shall enforce the Witness Protection Scheme, 2018 in letter and
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dl

spirit.

(i) It shall be the ‘law’ under Article 141/142 of the Constitution,
tll the enactment of suitable Parlhamentary and/or State

Legislations on the subject.

(v) In line with the aforesaid provisions contained In the
Scheme, In all the district courts in India, vuinerable witness
deposition complexes shall be set up by the States and Union
Territories. This should be achieved within a period of one year,
i.e., by the end of the year 2019. The Central Government should
also support this endeavour of the States/Union Territories by

helping them financially and otherwise.

36) Writ petition stands disposed of in the aforesaid terms.
............................................. J.
(A.K. SIKRI)
............................................. J.
(S. ABDUL NAZEER)
NEW DELHI;

DECEMBER 05, 2018.
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